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Access of Home Schooled Children to Public School Activities

While it would be inappropriate for The Rutherford Institute to provide you with legal
advice at this time and under these circumstances, we are pleased to provide you with the
following information which we hope will be useful to you.

I. Introduction
This brief addresses the issue of Ashared time@ instruction for home schoolers.

As generally used in current literature in the field of education, the
term Ashared time@ means an arrangement for pupils enrolled in nonpublic
elementary or secondary schools to attend public schools for instruction in
certain subjects . ... The shared time provision is or would be for public
school instruction for parochial school pupils in subjects widely (but not
universally) regarded as being mainly or entirely secular, such as laboratory
science and home economics.

* % %

As this quotation indicates, shared time is an operation whereby the
public school district makes available courses in its general curriculum to
both public artd nonpublic school students normally on the premises of the
public school.

The law addressing the access of home schooled children to public school activities
is not uniform across the country. Some states have proactively addressed the issue by
passing laws which define the access home schooled children have. Others, however,
have not yet addressed the issue.

[I. Constitutional Analysis
When fundamental and personag rights are at stake, the Supreme Court has

subjected state classification of persons @nd objects to strict scrutiny. In the early case of
United States v. Carolene Products Co.," the Court recognized that a state=s restrictions
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on the rights to vote, restraints on free speech, interference with political organizations,
freedom of assembly and discrimination against religious, national or racial minorities,
require a Amore searching judicial inquiry@ under the Equal Protection Clause.

Since that time, the Court has identified certain classifications as Asuspect@ and
other classifications involving Afundamental rights,@ both of which are subject taAstrict
scrutiny@ by the Court and which require a showing that there is a compelling state
interest Anecessary to the accomplishment of somgf[lermissible state objective.@" State
classification in the area of race, religion and nationality have been deemed suspect

because they affect discrete and insular minorities." 0

If a fundamental constitutional right or suspect classification is not involved, courts
scrutinize goverpmental action on the basis of the Arational basis test. @’ Under the
Arational basis Eigt,@ as long as the official action is 1) directed to a legitimate or
substantial purpose; and 2) is rationally related to achieving that purpose, it is not
unconstitutional.”

Home schoolers might claim two fundamental rights in regard to the issue of public
school access. First, a student and his parents might claim that the student=s fundamental
right to a free public school education was being burdened. Second, those who are home
schooled for religious reasons might claim that the refusal to admit non-public school
students unconstitutiormally burdens their right to the Free Exercise of their religion,
although the Supreme Court=s Smith decision radically diluted the effectiveness of the
Free Exercise Clause."

lll. The Fundamental Right to a Free Public School Education

Various provisions in a state=s constitution can affect a court=s analysis when it
makes decisions concerning this issue. In addition, state statutes which provided some
access played a role in the court=s reasoning in each of the cases discussed below. State
constitutions containing strong right to education provisions and statutes which provide for
cooperation between public and traditional private schools may be useful in trying to
convince a court to give home schooled children access to public facilities. O

A. Education is not a fundamental right under the federaH:onstitution.
A[E]ducation is perhaps the most important function of state and local governments.@"™" It
is, however, not a fuhdamental right under the federal constitution.” Yet, whenever the
state has undertaken to provide education to its people, this right must be made available
to all on equal terms.”
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B. Education may be a fundamental right under the state constitution.

: O O
O 1. Edl.ﬁltlon Gen%ally. O - -

The stﬂs are divided o hether th respectlve state constitutianal provisio
create a funda tal right t ic school %catlon Nln at labarma, Api ﬁ
Michigan MrE;ESIppI X lcl-izlsourl Montal New Jersey,” rth Carolin and
North Dakota,”™ have clearly held that education is a fundamental right. In the context of
school financing issues, Arizona,™ California,” Connecticut,™ Kentucky,xx'” Mlnnesota o
North Dakota,™ Virginia,™” shington, " West Virgipia,™"" n,
Wyoming™ have gnized a Flamental@ or Apa Enl?r‘l@ right erest in ng
public scthool edu n creat eir respegtive state titutions. | imilar contex
New Hampshire has recognizedthat a free ﬁnc school education AIS att ery leastan
important, stantive right. @°* The states of Colorado,”" FlI Georzifxxx“’
Idaho,™ 0is, " Maryland, " Massachusetts, " Nebr ,XXX'X New York,
Pennsylvania, Rhode Island™ and Texas,™ have all determined that education is not a
fundamental right under their state constitutions. By inference, Maine,"” Ohio™ and
Oklahoma,™ do not consider education to be a fundamental right. "

In those states where free public school education is deemed to be a fundamental
constitutional right, it is unlikely that a policy excluding home schoolers from accessing
public school activities could withstand Astrict scrutiny@ analysis.

2. Caveat: Extra-Curricular Sports Activities may not be Accessible.

There is a crucial distinction between shared fime access to classes and seeking
access to extra-curricular activities, such as sports—There is no case law substantiating the
position that home schoolers have a right to participate in extra-curricular activities. Case
law regarding parochial school students has clearly established that no constitutional right
exists to access extra-curricular sports activities,"™" and any right to participate in such
activities must arise from some administrative or statutory entitlement.

IV. Refusal of Access as a Violation of Free Exercise of Religion and Equal
Protection of the Laws.

The First Amendment states, in pal't_"| ongress shall make no law respecting an
establishment of religiqg, or prohibiting the free exercise thereof . . .@ The+¥ree Exercise
Clause guarantees fr dom of religion so that individuals may freely exercise religious
beliefs in both public and private spheres. xix The Non-Establishment Clause guarantees
freedom from a government-imposed religion." The Free Exercise Clause' and the Non-
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Establishment Clause" place restrictions on state and local governments. Therefore,
public schools, as governmental entities, must also comply with the Religion Clauses of the
First Amendmﬁt.

However, the religl)us protection of the Free Exercise Clause of the First
Amendment happens to be at its lowest ebb thanks to the Supreme Court=s landmark
Smith deC|S|on in which it severely diminished the strength of its previous free exercise
jurisprudence, i and its recent Boerne decision, in which it invalidated the Religious
Freedom Restoration Act." Consequently, home schoolers no longer have access to one
of their most potent weapons in their efforts to resist governmental regulation and are
largely at the mercy of the states as long as regulatory schemes might be deemed
reasonable by federal courts. The result of that change is that neutral laws of general
applicability that incidentally burden the free exercise of religion need only be reasonably
related to the accomplishment of a legitimate government interest."

A Rqu on the Constitutionality of Denying Homeschoolers Access to Public
School Classes aﬁi Activities

The parents of Annie Swanson homeschooled her until she reached the seventh
grade, at which point they decided she would benefit by taking a few classes at the public
school." They hpped to get Annie into foreign Ianguage music, and science classes that
would be superiorio what they could provide. il Although she was allowed to take the
classes at the end of seventh grade and performed well, the school board decided not to
allow her to take classes selectively in the eight grade on the basis of its policy that only
part-time students that the state recognized for funding purposes would bEIaIIowed to
enroll in classes.™”

In examining Annie=s free exercise claim, the Tenth Circuit noted that the school
board policy was a neutral policy of general applicability and therefore did not violate the
Swanson=s free exercise rights without a showing of discriminatory motive.”™ The court
also disallowed the Swanson=s attempt to make a hybrid rights claim based on a
combinaU‘ of free exercise rights and the right of parents to control their child=s
education. Although the hybrid rights claim seemed to be just the sort of claim Smith may
have intended, the Tenth Circuit stated that, A[l]t cannot be true that a plaintiff can simply
invoke the parental rights doctrine, combine it with a claimed free-exercise Tight, and
thereby force the government to demonstrate the presence of a compelling state
interest. @™ Instead, the court held that attempting to maximize state funding per student
was a legitimate interest of the school board and the policy of limiting part-time attendance
to state funded students was a reasonable means of accomplishing that goal. b
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The court finished its opinion with a series of statements devastating to the cause of
home-schooled students attempting to geii_n.lpart-time access to public school classes:

In the absence of a system of individualized exceptions to the no part-time
attendance policy, there is no m for a Sherbert-type argument that
Plaintiff=s religious reasons for wanting Annie to attend public school only
part-time must be given credence.™
The Free Exercise Clause . . . is designed to prevent the government from impermissibly
burdening an individual=s free exercise of religion, not to allow an individual to exact
special treatment from the government."" ]
[W]e hold that the parental right to control a child=s education does not
extend as far as Plaintiff=s would wish. There is no federal parental right
that would force a local schgol board to allow parents to dictate that their
children will attend public school for only part of the school day.IXV

While the Swanson decision is unfavorable, other arguments may be advanced
based upon analogies which can be made to private school students= right to access
public school activities and classes.”™ As one annotation observes:

The most essential criteria for the validity of any policy denying private school
students access to public school courses or activities are, as might be
expected, the United States Constitution=s guaranties of freedom of religion
under the First Amendment and equal protection of the laws under the
Fourteenth Amendment, balanced against the First Amendment prohibition
of the establishment of religion and the dictates of economic and
administrative reality. Even decisions as to denials based on statutes,
ordinanc egulations, or administrative decisions ostensibly neutral as to
religion a irected on their face to Aprivate@ school students generically,
must be addressed with concern for First Amendment issues, since the
great majority of students enrolled in nonpublic primary and secondary
school in a given jurisdiction may be in schools with a particular religious
affiliation.”""

The private school cases are not uniformly favorable, however. Two lines of cases have
developed regarding the rights of private school students to access local schools=
educatioELIopportunities.

A. Case Law Indicating that Exclusion EJnconstitutional.
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An early case addressing these issues was Traverse City School District v. Attorney
General,™ wherein the Michigan Supreme Court struck down portions of a state
constitutional amendment which denied private school students access to public school
courses. The constitutional provision in question,'x'X in relevant part, stated:

....No payment, l‘_rédit, tax benefit, exemption or deductions, tuition
voucher, subsidy, grant or loan of public monies or property shall be
provided, directly or indirectly,{o support the attendance of any student or
the employment of any pers t such nonpublic school or at any location or
institution where instruction is offered in whole or in part to such nonpublic
school students. . . . —

Michigan=s Attorney General construed Proposal C to prohibit shared time
instruction at public schools.™

The Michigan Supreme Court found this to be Aa shocking result@ and struck down the
language emphasized above.™ The Court stated that the question presented was
Awhether in certain situations state aid to nonpublic schools or their pupils is
mandatory.@""

The Court, following the example of prior race discrimination cases, applied
Asuspect classification@ standards and looked to the Aimpact@ of the anti-parochiaid
provision rather than its facial neutrality. The court found that the brunt of the Aimpact@ of
this Amendment would be felt by religious persons. The Court found that the use of
Aprivate school@ as a category was an invidious classification and could only be justified
by a compelling state interest. Failing to find any such compelling state interest, the court
found the practice violated the EquaIL_Eiotection Clause.

After concluding that banning shared time instruction would violate the federal[gjual
Protection clause, the Court stated: AThis does not mean that a public school distri ust
offer shared time instruction or auxiliary services; it means that if it does offer them to
public s | children at the public school, nonpublic school students also have a right to
receive t at the public school.@™"

In State ex rel. School District of Hartington v. Nebraska Board of Education,™ the
Nebraska Supreme Court recognized the principal that state or local school boards should
not be permitted to deny private or parochial school students access to public school
courses.™ The court, while noting that such an issue was not before it in a case involving
the validity of public schools= leasing of private school premises for public school special
education courses, nevertheless felt compelled to comment on the principle. The occasion
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for the comment was the allegation raised by the school board that the Federal Elementary
and Secondary Education Act of 1965 was unconstitutional under the Non-Establishment
Clause, because it provided that private school students could participate in the federally
funded remedial program on the same basis as children enrolled in the public schools.
Because the Hartington Court also found that this Aaid@ was directed to prlvate school
children, it concluded that it did not violate the federal Non-Establishment Clause.™" After
rejecting the challenge to the federal law, the court further found that Nebraska=s
Constitution prohibited such discrimination. The Nebraska Supreme Court wrote:

The Constitution of Nebr@ specifically provides that no religious test or
qualification shall be required of any student for admission to any public
school. Art. VII, > 11, Constitution of Nebraska. It would seem that an
attempt to h|b|t a student enrolled i arochial school from participating
in a programconducted by the public ools, solely because the student
was enrolled in a parochial school, would violate this provision of the
Constitution of Nebraska.”™"

)

The Hartington Court, relying on Traverse City, also concluded that the federal Equal
Protection Clause would be violated if nonpublic s [ children were excluded from public
school programs.™™ Later cases in Michigan,™* afttough decided on alternative statutory
grounds, speak approvingly of the conclusions in Traverse City.

B. Case Law Indicating that Exclusion is Constitutional.

A Maryland state court of appeals reached a contrary determlnatlon in the case of
Thomas v. Allegany County Board of Education. In Thomas, tiffs were private
school students who had previously participated in an extra-curri r all-county music
program offered by the public school. In 1980, the board limited participation to only public
school students. The parochial school students, who had musical activities provided by
their own school, nonetheless claimed that they were being deprived the benefits of Athe
experience of performing under pressure and in a competitive atmosphere, enhanced
resume value by citing involvement in the band, and finally, exposure to individuals who
can provide information as to college level music programs.@™*" Plaintiffs raised
challenges identical to those raised in Traverse City and Hartington. The Maryland court of
appeals concluded that the plaintiffs= rights under the Free Exercise, Educational Choice
and Equal Protection Clauses had not been violated.

The court found that:
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... The decision to confine participation in the All-County Band to public
school students does not infringe upon the private school lents=freedom
of religion. The rule neither prohibits a parent from enr g the child in a
private school, nor deters the students from following the practices of their
faith. The rule merely prevents a child from reaping the benefits of a public
school activity once the constitutional right to a private school education is
exercised. The impact of the rule on freedom of religion is minimal. As we
have stated each of the appellants testified that he chose to attend Bishop
Walsh [High School] in view of its superior academic program. Further, each
indicated that he did not intend to transfer to the public school system merely
to become eligible to participate in the All-County Band.™"

Thus, the court concluded that the religious students= rights appeared to have been only
minimally infringed. The court determined that there existed a compelling state interest to
justify the board=s exclusionary policy:

On the other side of the scale, it appears that the Board has a legitimate
interest in confining public school programs to public students. Although the
administrative impact of a decision mandating the participation of the private
students into this public school program appears to us to be trivial, the
precedent as it affects the broader spectrum of school administration is of a
far more deleterious nature. With the opening of such APandora=s box@,
there d be no device to preclude, for example, a private school having
difficuﬁ?:curing a qualified chemistry teacher from unilaterally deciding to
transport the entire student body to a nearby public school for their chemistry
education. The potential for administrative disruption is obvious. Thus, while
we may agree that little if any administrative hardship would inure to the
Board in permitting these three students to participate in All-County
Band, it is not for this Court to hold that the Boar st ad em, in view
of the broader implications involved. We think th ool administrators and
not courts, should decide how much administrative disruption is too
mUCh.IXXXiV

D—

The Thomas court similarly dismissed the Equal Protection claims referencing the
fact that the court concluded in it=s Free Exercise analysis that Athe compelling state
interest test was met in view of the de minimi bu on the appellant=s freedom of religion
and the legitimate interest in avo administrative inefficiency.@™*" Therefore, a similar
analysis was ﬁicable to tﬁ E Protec'ﬁn claims.
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V. The Allowance of Access would not be a violation of the Non-Establishment
Clause.

Courts often use the Lemon v. Kurtzman™*"" three part test when plaintiffs challenge
a State=s action under the Non-Establishment Clause. However, several Supreme Court
justices have criticizeg-this test,”" and the Court has applied other tests such as the
endorsement,”™ neutrality® and coercion™ tests with increasing frequency in recent
cases. Because the Supreme Court has not overruled Lemon, this brief will focus on the
Lemon test. The Lemon test states that a government practice will not violate the N(EI
Establishment Clause if it meets the following requirements:

(1) The statute must have a secular legislative purpose;
(2) Its principal or primary effect must be one that neither advances nor inhibits

religion; and

3) The statute must not foster excessive government entanglement with
religion.

The courts have declared unconstitutional several dual enroll t programs that

provided private schools with access to the resources of the publicschool district. "
These cases found the practice of providing direct financial aid to religious _T:[ﬁools violated
the Establislmnt Clause of the Constitution. These and similar cases give the impression
that public schools and the resources of the public schools are closed off to everyone who
is not in the public schools. Recent decisions have iIIustrﬁ that this perception is in

error.

The Supreme Court has repeatedly found that the Non-Establishment clause d
not compel the exclusion of religious persons or groups from governmental ben
programs that are generally available to a broad class of participants.*"

Supreme Court decisions establish the principle that special Non-Establishment
Clause dangers exist where the government makes direct money payment*” or other types
of direct aid,*" to sectarian institutions. Aid to a sectarian institution may be upheld if it is
performing both a secular and a sectarian function and it can be shown that the institution
keeps the secular activities separate from its sectarian ones.*" Additionally, indirect aid to
religion eligious institutions has been found constitutional when a program provides
benefits T0 individuals on a religion-neutral basis and the aid reached religious institutions
Aonly as a result of the genuinely independent and private choices of aid recipients.@” "

In the case of a home school student, who seeks to attend a release time class at a

public school, these concerns are irrelevant. There is no sectarian institution which would
benefit from allowing them access to the school.
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Only one court has addressed these issues in the context of parochial students
attending share time classes in the public schools. In Snyder v. Charlotte Public School
District.,*™ the Michigan Supreme Court concluded that the practice does not violate the
Non-Establishment clause of the United States Constitution. The Court said:

There are three significant differences between shared time and direct
financial aid to nonpublic schools (also known as parochiaid):

First, under parochiaid the public funds are paid to a private agency whereas
under shared tﬂ*ne they are paid to a public agency.

Second, parochiaid permitted the private school to choose and to control a
lay teacher whereas under shared time the public school district chooses and
controls the teacher.

Thirdly, parochiaid permitted the private school to choose the subjects to be
taught, so long as they are secular, whereas shared time means the public
school system prescribes the public school subjects. These differences in
control are legally significant. Obviously, a shared time program offered on
the premises of the public school is under the complete control of the public
school district.°

A. Allowing Access Has a Secular Purpose.

In Snyder, the court noted that Aftlhe purpose is clearly secular--to provide
educational opportunities at public schools to all resident school-aged children who are
statutorily entitled to them and who are not currently receiving them.@“ The fact that
shared time may incidentally defray the cost of educational expenses incurred by parents
and enable nonpublic schools to continue or upgrade their present curriculum are also
legitimate secular purposes.”"

B. Allowing Access Does Not Have the Primary Effect dvancing Religion.
Snyder also examined the issue of whether shared—time classes had a secular

primary effect and whether any non-secular effect was remote, incidental or indirect. The

court concluded that: .

[tlhe primary effect of shared time instruction is to provide secular public instruction
to part-time nonpublic school students. ... Shared time is merely one way
guarantee each child his or her statutory right to a public school education. Th
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right extends to all non-public school children regardless of whether they are
enrolled-in a sectarian or secular non-public school. Ordinarily, benefits or
assistarce made available to a broad spectrum of citizens without regard to
religious affiliation satisfy the Aprimary effect@ test.”"

Additionally, the court found that Anot every law that confers an >indirect,= >remote,= or
>incidental= benefit upon [religion] is, for that reason alone, constitutionally invalid.@“"
The court noted that Aa clear distinction [exists] between programs that provide aid directly
to non-public school students (the so-called >child benefit theory=) and those that either in
form or substance provide direct assistance to parochial schools themselves.@
Additionally, the court found that a distinction exists between programs offered in parochial
schools and those offered off non-public school premises. Those programs offered on the
premises of non-public schools were more constitutionally suspect than those offered off of
the premises.®” Since, in Snyder the shared time instruction occurred in the public school,
the court found that it passed the Aprimary effect@ test.

C. There is No Exgsive Entanglement between Government and Religion.

The Snyder court concluded that there would be no excessive entanglement, noting
that:

Public school instructors will teach purely secular subjects to classes
composed of both public and nonpublic school students. ... [T]here is no
need to supervise public school teachers to insure the secular content of
their instruction. Although occasional communications between public and
nonpublic school officials concerning the administrative details involved in
shared time instruction will be necessary, such contacts do not violate the
Establishment Clause.®"

Thus, home schooled children, who are in a different situation than the cases involving
parochial schools, should not be prevented from having access to the public schools under
the Non-Establishment Clause rationale. Providing such access would not create Non-
Establishment Clause problems as did the programs where parochial schools were the
recipients of direct or indirect aid at the parochial school=s location. The dual enrollment
programs which the courts have found to violate the Establishment Clause involved
providing public school teachers in the parochial school building for classes where only the
parochial schaal students attended. Permitting access for home schooled children involves
the home scliooled children joining public school classes rather than a public school
sending a teacher out to provide a course for home schooled children. O
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VI. State Statutes

Several states havepassed laws defining the access home schooled children have
to public school activities.~The amount of access granted by the statute varies depending
on the wording of the law. A state by state listing that describes the access various states
have provided is located at the end of this document.

A few states have laws providing full access to all the courses and activities a public
school offers.“" This includes access to courses offered at the public school as well as
involvement in various activities the school offers to children in the same age group or
grade as the home schooled child.Several states allow Adual enrollment. @“* Under dual
enrollment, students can take courses from a private school and also register for courses
at a public school. Home schooled children are often not mentioned in these laws as they
usually refer to private or parochial schools. However, there is a strod% argument that the
terms Anonpublic,@ Aprivate,@ and Aparochial@ school students should also include
home schooled students.” Additionally, some state statutes even state explicitly that a
home school is a Anonpublic@ school. Many legislatures passed statutes using these
terms before home schooling became a widespread phenomenon, and therefore home
schooled students should becovered by these statutes because they are similarly situated
to the other students in the mate and parochial schools mentioned in the statute.

Several of the states provide children with access to public school courses while
other states place limitations on this access. Most all require that t ome schooled
student be a resident of the district where the public school is located. Afew provide that
the State Board of Education, the local school board, or the school superintendent has the
discretion to decide whether or not dual enrollment will be allowed.”™ The | ay also
impose other requirements for access to public school activities. Check the re ntlawin
your state to determine what these requirements are.

ARIZONA - Arizona allows a child participating in a non-public home-based instructional
program to participate on an equal basis in any interscholastic activity offered by a public
school in tﬁ child=s district.“*"

COLORADO - Colorado allows a child participating in a non-public home-based
instructional program to participate on an equal basis in any extracurricular or
interscholastic activity offered by a public school in the child=s district.”"

FLORIDA - Florida=sstatute outlines rules for providing materials for students in dual
enroliment programs implying that dual enroliment is acceptable in the state.”™"
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IDAHO - Idaho allows a child participating in a non-public home-based instructional
program to register in a public school for dual enroll t purposes. For any non-public
student to participate in non-academic public school z:‘;;gities, the student must achieve a
minimum score on the achievement test required annually by the state board of
education.”

ILLINOIS - lllingislaw allows students enrolled in non-public schools to attend the regular
education prog of the district in which the child resides if there is sufficient space in the
school. The law requires that the principle of a nonpublic school submit a request to the
public school by May 1. Itis not clear whether a parent instructing a home schooled child
can submit a request.”"

IOWA - lowa allows students receiving compegt private instruction to register in a public
school for dual enrollment if a request is submitted. A child in the dual enrollment program
can participate on the same basis as public school children in any extracurricular activities
available to children of the same grade or age group.”""

MAINE - Maine allows a child Hticipating in a non-public home-based instructional
program to participate on an equal basis in any academic, cocurricular, extracurricular and
special education activities offered by a public school in the child=s district under certain
circumstances.”™"

MICHIGAN - Michigan law states that Michigan does not prohibit a hc%le schooled child
from enrolling the child in any curricular offering available to other children at his grade
level or age group so long as the child is in compliance with the same requirements that
apply to the participation of full-time students.”"

NEW HAMPSHIRE - The New Hampsh%lstatute states that a student may met public
school enrollment requirements by attending more than one school and may include
attendance at a nonpublic school. 193:1-b allows the state board of education to adopt
rules concerning dual enroliment.”* —

NEW YORK - New York allows districts to establish schools to teach the trades and
provide instruction in industrial, agricultural, and homemaking subjects to supplement
public school instructions. Section 4808 outlines the requirements for admittance to this
school and the requirements do not exclude home schooled children.”

NOR%DAKOTA - This state=s law implies that there is access to public school activities
by requiring parents to list the courses or extracurricular activities in which the child wishes
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to participate in the statement thegg;ient must file with the superintendent of the public
school district in which the child resides.”*"

OREGON - Oregon forces school districts to allow a child participating in a non-public
home-based instructional program to participate on an equal basis in any interscholastic
activity offered by a public school in the child=s district.”*"

TENNESSEE - Tennessee law says that for special needs courses such as IMatory
sciences, vocational education, and special education the superintendent can approve the
use of public school premises. Also, home schooled children can use public school
facilities with the approval of the local superintendent, but this is permissive and not a

CXXIV

right. -

UTAH - Utah allows a child participating in a non-public home-based instructional program
to participate on an equal basis in any extracurricular or interscholastic activity offered by a
public school in the child=s district.”*"

WASHINGTON-- Washington | requires school districts to admit home schooled
students to courses at the public 'schools of that district.”"

WEST VIRGINIA-- West Virginia allows those attending nonpublic schools to participate in
any state operated or state sponsored program made available to them by law.”*"

WYOMING-- The law in Wyoming states that schools must be free and accessible to all
children resident within the district. However, this access is subject to the regulations of
the board of trustees. The law is also ambiguous and therefore may not provide access for
home schooled students.”™

VII. Case Law Interpreting State Statutes.

The most complete analysis in which courts found state statutes to affirmatively
mand hared-time instruction occurs in the Michigan Supreme Court case of Snyder v.
Charl Public School District.”** The Court determined that nonessential elective
courses offered to public school students must also be offered to resident nonpublic school
students on a shared-time basis. The Court also determined that the provision of
nonessential elective courses to resident nonpublic school students shared-time basis
does not violate the non-establishment clause where shared time instrdction is conducted
on public school premises. In Snyder, the plaintiffs enrolled their daughter in a private
nondenominational school. The school did not offer a band course and the plaintiffs
attempted to enroll their daughter in a sixth grade band class in the local public school.
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She had her own musical instrument and her parents were willing to transport her to and
from class. She would attend band at the time and place which this course was provided
to full-time public school students. It was undisputed that there was room in the class for
her, and that the school district would receive state school aid for her part-time attendance.
The school refused to permit her enrollment, although it did allow its public school
students to attend classes at the local community colleges during the school day for
credit.”

In Snyder the plaintiffs filed suit to compel the school district to ehrofl their daughter
in the band class. They argued that Brenda=s exclusion violated her statutory right to
attend public school in the school district in which she resided.”* Additionally, the
plaintiffs claimed that the school district=s policy violated their First Amendment right to
freely exercise their religious beliefs and their Fourteenth Amendment right to equal
protection under the law.

However, the court did not determine whether the private school student had a
fundamental constitutional right to the band class. Instead, it based its decision on
Michigan statutes that said that a school district had to provide educational services to its
residents. Because the school already allowed its students to enroll at the local community
college on a part-time basis, the court refused to credit the argument that the school would
have administrative difficulties if it allowed privatﬂool students to have access to these
classes.

In Commonwealth ex rel. Wehrle v. School District of Altoona,”™" a state'statute
prohibited Aadditional schools,@ if voluntarily established by a school system, from
refusing admission by reason of an applicant=s elementary or academic education having
been received in a school other than a public school. The court interpreted the statute to
require the admission of a student who was at that time a pupil in a private school into a
Amanual-training school@ (i.e., a vocational school). The court concluded that:

... The benefits and advantages of these additional schools and means of
education and improvement are not restricted to the pupils in regular
attendance at the elementary public schools and pursuing the entire
prescribed el ntary courses, but are intended to be free to all Apersons
residing in s district,@ subject, of course, to reasonable rules and
regulations consistent with the spirit of the school laws and the necessity for
their effective and orderly administration.“*"

A different view was taken in Thomas v. Allegany County Board of Education.®*" In this
case, a private school student wanted to participate in an all-county band that was
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sponsored by the local board of education. The private school students had been allowed
to participate in this activity in the past. However, the board decided to restrict participation
in the band to public school students only that year. The court found that the government
had a legitimate reason for denying access to the private school students. They accepted
the school district=s argument that the opening of the schools to nonpublic school students
would creat great of an administrative challenge. They mentioned that administrators
should decide about access to their district=s activities rather than having the courts
decide. Maryland had a te similar to the one cited by the Michigan court when it
allowed access. However—the Maryland court thought that Michigan=s reading of the
statute was strained“ and unacceptable.

VIII. States with Attorney General Opinions Approving Access

Although no access isprovided by statute in some states, various attorneys general
have written opinions statingthat dual enrollment programs would be constitutional under
their interpretation of their state=s laws and constitution. These are useful to persuade
courts and officials when requesting or defending access programs; however, they are not
binding and have no precedential value in court. Below is a list of states with attorney
general opinions approving of such access.

KENTUCKY - A 1974 opinion states that dual enrollment programs are legally
permissible. "

NEW JERSEY - A 1965 opinion agrees that local school board can adopt dual enroliment
or shared time programs.“**"

NORTH CAROLINA - This opinion says that local boards of education can release
students to attend private schools part-time; however, the school board can choose not to
release students and no rights would be violated. An argument can be made that if the
board approves the release of its students to private schools, it should also provide access
to home schooled children.”"™"

For More Information

The Rutherford Institute hopes that this information has been helpful to you. If you
would like to order educational materials addressing other issues, or if you need legal
assistance, then please feel free to write us at The Rutherford Institute, P.O. Box 7482,
Charlottesville, Virginia 22906-7482, or visit our website at www.rutherford.org.
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