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Abortion Protests

While it would be inappropriate for The Rutherford Institute to provide you with legal
advice at this time or under these circumstances, we are pleased to provide you with the
following information.

[. Overview

The right of an individual to protest legalized abortion arises from the free speech and
assembly clauses of the First Amendment to the United States Constitution, which states:
"Congress shall make no law . . .abridging the freedom of speech . . .or the right of the people
peaceably to assemble..."" However, the Supreme Court has stated that the right of free
speech is not absolute at all times and under all circumstances."

Recently, pro-life advocates have confronted new challenges as a result of the Supreme
Court's adoption of new standards for evaluating abortion-related protests. They also face the
threat of legal action under the Freedom of Access to Clinic Entrances ("FACE") Act and the
Racketeer Influenced and Corrupt Organizations ("RICO") Act.

Il. Protests Which Commonly Qualify As Protected Free Speech

When deciding whether governmental interests outweigh constitutionally protected
rights to protest abortion, the Supreme Court examines the "forum" (i.e., location of the
speech) in which the speech is restricted. It then applies varying degrees of protection to the
speech depending upon the forum. This is known as a "forum analysis." The Court has
identified at least three types of forums: traditional, designated, and non-traditional.

a.  Traditiond Forum

Areassuch aspublic sreetsand parksfdl into the category of atraditiona public forum. In
such aforum, the state may not ban dl communicative activity. If the Sate does restrict aform of
communication based on content, the state must show that its regulation is necessary to serve a
compelling Sateinterest (the highest and mogt difficult standard for the government to meet in court)
and that theregulaionisnarrowly taillored to achievethat interest. Inatraditiona public forum, the
state may aso enforce regulations pertaining to time, place, and manner of expresson. However,
such regulations must be content-neutral and narrowly tailored to serve asignificant state interest.
Further, the regulation must leave open ample dternative channdls of communication.

b. Desgnated Public Forum
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Areas of public property, such as a school auditorium, which the state has opened to the
public for use asaplace for expressve activity, fal into the category of adesgnated public forum.
The stateisnot required to create the forum or keep it open indefinitely. However, oncetheforum
isopen, the state may not exclude certain groups or discriminate againgt certainindividuasfromthe
forum based upon the content of their expression unlessitsredtriction isnarrowly tailored to servea
compelling sateinterest. Solong asit kegpsthe forum open, the state may only impose reasonable
time, place and manner restrictions.”

c. Non-Traditiond Forum

Areas of public property not consdered “designated” or “traditiona” forums for public
communication quaify under the category of non-traditiond public forum. The State, in addition to time,
place and manner regulations, may reservetheforum for itsintended purposes, communicative or otherwise,
aslong as the regulation on speech is reasonable and not an effort to suppress expresson merely because
public officias oppose the speaker's view.”

d. Abortion Protest Andysis

Under aforum andysis, peaceful abortion protests occurring outside abortion clinicsin atraditiona
or designated public forum, such as on asdewalk, are subject mainly to content- neutra regulationswhich
are narrowly aimed to achieve a sgnificant date interest.  For instance, courts have uphdd datutes
concerning the following: Prohibiting the use of hand-hdd amplifiers within 150 feet of amedicd facility;
prohibiting the obstruction of passage; and disalowing production of noisethat substantidly interfereswith
an abortion dlinic's operation. These laws have been dlowed on the grounds that they are sufficiently
content-neutrd.”

Ontheather hand, amunicipa ordinance which madeit acrimind offensefor three or more persons
to assemble on asdewalk and conduct themsalvesin amanner "annoying to persons passing by" violated
the condtitution. Thiswas becausethelaw authorized punishment of condtitutionally protected assembly and
free gpeech. The ordinance aso wasfound to be uncongtitutiondly vague because it subjected theexercise
of fundamental rights to unascertainable standards.”"

Additiondly, ordinances and statutes must be narrowly tailored and leave open ample dternative
channelsof communication. For instance, Celiforniaand New Y ork courtsinvelidated acompleteban of all
picketing on Saturdays, which was the only day that the medica clinic performed abortions.""

[1l. New Standardsfor Evaluating Speech in Abortion Protest Cases
a. Madsen v. Women's Hedlth Care Center

In 1994, the Supreme Court in Madsen v. Women's Health Care Center,* adopted anew and
separate standard for abortionrelated injunction cases. The Court held that acombination of government
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interests sufficiently justified an injunction which prohibited abortion protestersfrom gathering within thirty-

six feet of abortion clinic entrances and driveways, and adso restricted excessive noisemaking.* The
protesters had argued that the injunction was content- based, and therefore, should have been subject toa
compelling state interest test and heightened scrutiny.  Although the Court asserted that injunctions™ carry
greater risksof censorship and discriminatory gpplication than do generd ordinances,” it held that astandard
dightly higher than intermediate scrutiny should apply to injunctions in abortion cases™ 1n so doing, the
Court applied a lesser standard to evauate the gppropriateness of the injunction than the compdlling

interest/gtrict scrutiny test, which demandsthe highest leve of justification by the government and istypicaly
applied to speech in nonabortion protests. The Court decided that content-neutrd injunctionsregulating
abortion protests are condtitutiona if the "restrictions burden no more speech than necessary to serve a
significant government interest.”™" 1n addition, the Court held that theinjunction was permissiblebecause it
targeted the demonstrators conduct; rather than the content of their speech. "

b. Schenck v. Pro-Choice Network of Western New Y ork

In 1997, the Supreme Court further elaborated on itsMadsen decisonin Schenck v. Pro-Choice
Network of Western New York.® There, the Court reviewed an injunction which banned demonstrating
within fifteen feet from clinic doorways, parking ot entrances, driveways and driveway entrances ("'fixed
buffer zones"). The injunction aso prevented demonstrations within fifteen feet of any person or vehicle
seeking access to and from such fadilities (“floating buffer zones").* Under the injunction, the protesters
were dlowed to have two people gpproach and "counsd™ individuas seeking access to the clinics.
However, if the person seeking access indicates that she did not wish to be counsded, the
protesters/counsdorswould berequired to: (1) "ceaseand desst,” (2) retreet fifteen feet from theindividud,
and (3) remain outside the boundaries of the buffer zone.

The Court gpplied theMadsen test for content neutra regulation of speech, which sates "Whether
the challenged provisons of the injunction burden no more speech than necessary to serve a sgnificant
government interest.”" The Court found similar Significant government interestsin Schenck asin Madsen.
Theseinterestsincluded: protecting awomen'sfreedom to seek pregnancy-rdated services, ensuring public
safety and order, promoting the flow of traffic on streets and sidewalks, and protecting property rights™""

On the one hand, the Court upheld the fixed buffer zone provisions of the injunction, stating that
keeping the protesters away from dlinic entrances was the only way to ensure accessto the dinics™'" On
the other hand, the Court struck down the floating buffer zones around persons and vehicles because they
burdened free speech more than necessary. It said that by forcing protestersto stay fifteen feet away from
personsor vehicles, theinjunction makesit practicaly impossblefor protestersto exercisether free peech
rightsin a safe and orderly fashion.*™

Whilerecognizing that "[1]esftl etting and commenting on maiters of public concern areclassc forms
of gpeech that lie at the heart of the First Amendment, and speechin public areasisat itsmost protected on
public sdewaks,” the Court also limited that protection. It asserted that "a record of abusive conduct
makes a prohibition on dlassic speech in limited parts of a public sdewak permissible”™ The Court
defined "abusive conduct” as physicdly abusive conduct, harassment of the police which hampers law

Copyright 2002 by The Rutherford Institute, P.O. Box 7482, Charlottesville, VA 22906-7482
3



enforcement, and the tendency of peaceful conversationsto escdate into aggressive and sometimes violent
conduct."

c. Hill v. Colorado

The Supreme Court mogt recently addressed the issue of abortion protests in 2000 in Hill v.
Colorado. " The Court upheld aColorado statute that regulated speech related conduct within 100 feet of
the entrance to any heath care facility. ™" The challenged section of the statute made it unlawful for any
person to “knowingly approach within eight feet of another person, without that person’s consent, for the
purpose of passing a leaflet or handhill to, displaying asign to, or engaging in ord protest, education, or
counsdling with such person/a ™

While the gtatute prohibited speskers from approaching unwilling listeners, it did not require a
standing speaker to move away from anyone passing by. It aso did not place any restriction on the content
of any message that anyone wished to communicate to anyone else, either ingde or outsde the regulated

XXVi

areas.

The Plaintiffs asserted that they it often engaged in “ sidewak counsdling” near hedlth care centers,
which conssted of effortsto educate, counsd, persuade, or inform passersby about abortion and abortion
dternaivesby meansof verba speech, display of Sgns, and digtribution of literature. They argued that such
activitiesfrequently required being within eight feet of other persons, and that their fear of prosecution under
the new statute caused them to be chilled in the exercise of their fundamental congtitutional rights™""

The Hill case is diginguishable from Scheck, which islikdy why the gatute in Hill was upheld.
Firgt, Schneck involved a judicia decree, which posed a greater risk of censorship and discriminatory
gpplication than agenerd datute likethe onefoundin Hill. Second, Schenck required aprotester either to
stop talking or to get off the Sdewak whenever apatient was within fifteen feet. Conversdly, thedatutein
Hill had a*knowingly approaches’ requirement, which allowed a protester to stand till while a person
moving toward or away from a hedlth care facility walked past him or her '

Initsanayss, the Court noted that the Colorado statute was content neutrd. 1t Sated thefollowing:

Instead of drawing distinctions based on the subject that the approaching spesker may wish
to address, the statute applies equally to used car sdesmen, animd rights actividts,
fundraisers, environmentalists, and missonaries. Each can attempt to educate unwilling
listeners on any subject, but without consent may not approach within eight feet to do
g).XXIX

It sad that the statute applied to all demongtrators and counsalors whether or not the demondtrations
concerned abortions, and regardiess of whether they opposed or supported an individua’s abortion
decison. The Court held that this statute met the level of neutrdity demanded by the Congtitution.™
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Additiondly, the Court found that the statute served legitimate governmentd interestsand thet it was
narrowly tailored to serve those interests. It ruled that the eight-foot restriction on an unwanted physica
approach left ample room to communicate amessage through speech. It said that Signs, pictures, andvoice
itself can cross an eight foot gap with ease, and that “ demongtrators with leaflets might easily stand on the
sdewadk a entrances (without blocking entrances) and, without physicaly approaching those who are
entering the dinic, peacefully hand them lesflets as they pass by.”* The Court aso noted that the eight-
foot regtriction occurred only within 100 feet of a hedth care facility, which was the place where the
restriction was most needed. "

d. Pre-Hill Decisons

Prior to these Supreme Court decisions, the courts consstently ruled that the state could prohibit
unlawful protest activities, such asblocking theentranceto thedinicsor physcaly threstening or intimidating
persons entering them. Basic street and sidewalk control had been deemed a legitimate governmentd
interest in limiting picketing by abortion protesters. For example, in one case an injunction prohibiting
trespassin aclinic or obstruction of its entrance was found to promoted asignificant Sate interest in public
safety on streets and sidewaks ™" |In another case where a police barricade kept protesters eight feet
from the entrance to an abortion clinic and prevented obstruction of the entrance, the court held that the
barricade was reasonable to keep the sidewalk uncongested and to avoid potential for violence**V

The Supreme Court upheld aban on residentia picketing that targeted an individua residence”™"
However, the Court has never held that picketing can be restricted because it targets an individua. For
example, nothing prohibits putting an abortionis's name or other identifying information on Sgns.

V. Freedom of Assembly

The power of the state to abridge freedom of assembly is the exception rather than the rule >
Freedom of assembly can be restricted only to prevent grave or immediate danger to interests which the
state may lawfully protect.*" In cases involving restriction of freedom of assembly, some courts have
gpplied the following test whereby there must be a"clear and present danger” of some substantive evil that
the legidature has aright to prevent " Demonstrationslosetheir protected quality asexpression under
the first amendment where they turn violent.*** The "clear and present danger” test has most frequertly
been gpplied in casesinvolving picketing, breach of the peace, and disorderly conduct, anong others. A
court upheld an injunction ordering a cessation of chanting, shouting, and picketing to incite ariot near an
abortion dinic! When picketing, perades or demongrations are free from coercion, intimidation, and
violence, they are condtitutionaly guaranteed as aright of free speech.

V. FACE

In 1994, the United States Congress passed the Freedom of Accessto Clinic Entrances ("FACE")
Act. This Act made it unlawful for any person by force, threat of force, or by physicad obstruction to
intentionally injure, intimidate, or interfere with persons seeking to obtain or provide reproductive hedth
services" The Act defines "interfere with" as "to restrict a person's freedom of movement." It defined
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"intimidate’ as "to place a person in reasonable gpprehenson of bodily harm to him or hersdf or to
another.”™" Theterm "physical obstruction” means"rendering impassableingressto or egressfrom afadility
that provides reproductive hedth services . . . or rendering passage to or from such a fecility . . .
unreasonably difficult or hazardous™ " Congress enacted the FACE Act to "protect and promote the
public safety . . . by establishing remedies for certain violent, threatening, obstructive and destructive
conduct.”" Violatorsare subject to both civil and criminal pendtieswhich include fines, imprisonment, or
both." The Act does not preempt state or local laws which aready provide smilar remedies for Smilar
conduct.™' Additionaly, the FACE Act states that it should not be congtrued "to prohibit any expressive
conduct (including peaceful picketing or other peaceful demondtration) protected by the First Amendment to
the Congtitution.” """

Severa courts have upheld the congtitutionality of FACE. For ingtance, in Terry v. Reno, the U.S.
Court of Appedsfor the Digtrict of Columbia("D.C. Circuit") ruled that the FACE Act doesnot violatethe
Firs Amendment, reasoning that it " does not target protected speech,” but prohibitsforce, threats of force,
and obstruction. ™" TheD.C. Circuit found severa substantial government intereststhat the Act advanced,
including "ensuring accessto lawful health services and protecting the cordtitutiond right of women seeking
abortions and other pregnancy-related trestment.”™™ The D.C. Circuit aso found that the government's
interest in protecting women who seek medical trestment is unrelated to the suppression of anti-abortion
activists protests! Findly, the D.C. Circuit held that the Act was a congtitutional means of prohibiting
certain conduct and was not alaw designed to burden protesting.”

VI. RICO

Abortion clinicsaso turn to the Racketeer Influenced and Corrupt Organizations("RICO") Act asa
tool for limiting abortion protests. RICO was passed with broad language and was designed to combat
organized crime. The most important part of RICO makes it unlawful “for any person employed by or
associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, inthe conduct of such enterprisgs affairsthrough apattern of
racketeering activity or the collection of an unlawful debt.”" A "pattern” of RICO activity occursif two acts
are committed within a ten-year span.

In National Organization of Women v. Scheidler,"" the Supreme Court unanimously rejected
severa pro-life protesters argument that RICO could not apply to them becausethey lacked an economic
motivation to condtitute an "enterprise’ under RICO. The Court as a whole did not address RICO's
potentia chilling effects upon free speech or associaiond rights. However, Justice Souter recognizedina
concurring opinion that RICO had the potentia to infringe upon legitimate free speech rights

As one commentator noted in the aftermath of Scheidler, it would appear that "any politicaly
unpopular protest movement with resulting property damage or technica trespass can be elevated to a
federd crime™¥ Due to uncertain limits of RICO and congtitutional liberties involved, many abortion
protesters may be hesitant to protest abortion, out of fear of being tried in a RICO suit. RICO can be
particularly intimidating because of the potentia assessment of triple damages, the tigmafacing racketeering
charges, and the possible legal coststhat could beinvolved.."" SinceScheidler, severd courtshaveruled

Copyright 2002 by The Rutherford Institute, P.O. Box 7482, Charlottesville, VA 22906-7482
6



on the merits of RICO claims against pro-life protesters, with varying results depending on the particular
facts of the case™"

VII. Protestson Private Property

Protesters have no federd condtitutiona right to demonstrate on private property, such as a
shopping center or mall, without the consent of the owner™"  Assemblages of unwelcome persons on
private property are commonly charged under an unlawful entry statute and require a request to leave
before it can be enforced."* However, anumber of state courts, interpreting their own state constitutions,
have ruled that certain private property open to the public, such as shopping centers and universities, must
be open to those wishing to exercise ther right to freedom of speech and petition.™

Protesters should be aware of the potentid liability for engaging in abortion protests which are
consdered unlawful assemblies under state or locd laws. Generaly spesking, for an assembly to be
unlawful, theremust be (1) agathering of persons (usudly three or more), (2) withacommonintenttodoan
unlawful act or attempt to do alawful act in aviolent or unlawful manner to the disturbance of the publicin
generd.™ However, unlawful assembly statutes may be uncongtitutiond if they are drafted too broadly, if
they delegate enforcement authority without laying down any rules or standards properly within the police
power, and where they grant city police absolute discretion in preventing the assemblage of persons™
Genadly, amgority of unlawful-assembly statutes are challenged as uncondtitutiona because of vagueness
or overbreadth.™™ However, one such statutein Minnesotawas held to be neither unconstitutionally vague
nor overbroad. It prohibited three or more assembled persons from conducting themsalves in such a
disorderly manner asto threaten or disturb the public peace by unreasonably denying or interfering with the
rights of others to peacefully use their property or public facilities without obstruction, interference, or
disturbance.™"

Confrontations with police supply another source of unlawful assembly charges. For instance,
where persons have assembled to commit an unlawful act, failureto withdraw from the assembly after being
lawfully commanded to disperse by a police officer is an unlawful assembly. A group can be ordered to
withdraw even before any member of the assembly inflicts injury to the person or property of another.™
The sameisthe case where an assembly of persons obstructs astreet or sdewak and refusesto disperse
upon policeorder."" However, acommand to disperse must be givenin amanner reasonably caculated to
be communicated to the assemblage by alaw enforcement or peace officer or public officid responsblefor

keeping the peace™""

To edablish guilt on a charge of refusal to disperse, acourt must find that the person was a the
scene of an unlawful assembly and knew of the command to disperse, and refused to obey.™ On the
other hand, when peaceful, orderly public comment is involved, police have a duty to take reasonable
affirmative stepsto protect the protesters rightsto freedom of speech and expression. Further, aprotester
cannot be punished for failing to obey a command of a police officer if that command itsdf violates the
Contitution because the statute being forced is vague or overbroad. ™
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If you have any further questions, or are in need of legd assstance, please cal The Rutherford
Institute at (434) 978-3888. Please send any correspondenceto P.O. Box 7482, Charlottesville, Virginia
22906- 7482, or e-mall us a trigtaff @rutherford.org
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