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SUMMARY:
  ...  The public hysteria and ignorance surrounding the advent of the HIV/AIDS epidemic have
resulted in an unforeseen challenge to the fulfillment of the high aspirations of the Americans
with Disabilities Act of 1990 (ADA). ...  Part III reviews the treatment of the "direct threat"
standard in these decisions with an eye toward assessing whether the high aspirations of the
ADA and the Rehabilitation Act have been substantially met where HIV/AIDS discrimination is
at issue, or if the courts are permitting ignorance and stereotypes regarding the disease and
its transmission to influence their decisions. ... While Bragdon will continue to direct HIV/AIDS
jurisprudence within its principal context of health care services as well as outside of it,
Bragdon has been by no means the only case interpreting the direct threat or significant risk
standards, or analogous standards, in health care and other service facilities. ...  Scientists are
concluding that the risk of becoming infected with the virus that causes AIDS based on
transmission from an infected health care worker is infinitesimal: in fact, only one health care
worker has ever been documented as the source of HIV transmission to a patient. ... The law
lags behind science and has not yet incorporated the facts about the low risk of HIV
transmission into its treatment of HIV-infected health care workers. ...  

TEXT:
 [*395]   

Introduction

 The public hysteria and ignorance surrounding the advent of the HIV/AIDS  n1 epidemic have
resulted in an unforeseen challenge to the fulfillment of the high aspirations of the Americans
with Disabilities Act of 1990  n2 (ADA). As the Supreme Court noted in School Board of Nassau
County v. Arline:  n3

 Congress acknowledged [by amending the definition of "handicapped individual"] that
society's accumulated myths and fears about disability and disease are as handicapping as are
the physical limitations that flow from actual impairment. Few aspects of a handicap give rise
to the same level of public fear and misapprehension as contagiousness. Even those who suffer
or have recovered from such noninfectious diseases as epilepsy or cancer have faced



discrimination based on the irrational fear that they might be contagious. [The Rehabilitation
Act of 1973  n4] is carefully structured to replace such reflexive reactions to actual or
perceived handicaps with actions based on reasoned and medically sound judgments ... .  n5

 The unfounded apprehension that revolved around an asymptomatic tuberculosis carrier in
Arline has been magnified manyfold in the HIV/AIDS cases. Fear of exposure is for the most
part unjustified by medical understanding of the disease or the factual circumstances
surrounding the cases, and has resulted in a judicial distortion of the
accommodation/modification  [*396]  mandate of the ADA for HIV/AIDS claimants. This
article will present and analyze a number of significant federal court decisions that have
addressed the application of the Arline standard to HIV/AIDS in public accommodations, and in
so doing will seek to raise the question whether courts have inappropriately rushed to judge
HIV/AIDS as a "direct threat" not subject to reasonable accommodation or modification under
the ADA. This article begins in Part I by establishing a contextual framework for assessing the
threat of HIV/AIDS transmission with a short summary of current medical understanding of
HIV/AIDS, and proceeds to the role the disease played in the drafting and consideration of the
ADA. Part I also discusses the significant appellate decisions applying the ADA standards to
HIV/AIDS, particularly Bragdon v. Abbott.  n6 Part II discusses appellate decisions under
Section 504 of the Rehabilitation Act  n7 ("Section 504"), the ADA, and other civil rights causes
of action in three particular contexts: (A) health care providers, (B) correctional facilities, and
(C) athletic and recreational facilities. Part III reviews the treatment of the "direct threat"
standard in these decisions with an eye toward assessing whether the high aspirations of the
ADA and the Rehabilitation Act have been substantially met where HIV/AIDS discrimination is
at issue, or if the courts are permitting ignorance and stereotypes regarding the disease and
its transmission to influence their decisions.

I. Overview of HIV/AIDS and the ADA

A. Transmission and Pathogenesis of HIV/AIDS  n8

1. HIV/AIDS Progression

 The HIV virus is a remarkably complex retrovirus with a "profound pathogenicity," or ability to
cause disease.  n9 From onset, the virus targets and infects the host's T cells which activate
and regulate the immune system's response.  n10 The virus uses the T cells' own genes to
manufacture new viruses that infect other cells, destroying increasing numbers of T cells in the
process.  n11  [*397]  HIV targets those T cells which "may be the most essential in
maintaining normal immune function," as well as cells that ingest pathogens and other harmful
substances such as bacteria, viruses, and dead tissue.  n12 While a person who has tested
HIV-positive may be outwardly asymptomatic for years after the first manifestations of
infection, the virus continues to spread throughout the body.  n13 An infected individual
experiences a very high level of continuous "virologic mayhem," that is, there is a daily
massive production of HIV virus, matched with a massive destruction of T cells and generation
of new cells attempting to replace them.  n14 Even outwardly asymptomatic persons are at an
increased risk for numerous potentially serious diseases including mycobacterium tuberculosis,
syphilis, acute and chronic hepatitis, toxoplasma condii, and pneumocystis carinii pneumonia.
n15 In most persons infected with the virus, HIV progresses to severe immunodeficiency and
AIDS.  n16

In addition to physical health, the HIV virus threatens psychological health, as many
persons newly diagnosed with HIV suffer from severe mental and emotional distress.  n17 One
medical commentator describes the impact of HIV:



 All patients with HIV disease, regardless of physical health status, face fundamental questions
regarding the quality and length of their lives. Specific stressors experienced by HIV-positive
people may include prolonged periods of physical discomfort, disability, and dependence,
lifestyle disruption, loss of work and reduced socioeconomic status, disruption of support
networks including family supports, decreased self-esteem, and sustained periods of loss of
personal autonomy.  n18

 Most HIV patients also fear that disclosure of their condition will result in stigmatization,
rejection by family, friends and co-workers, and discrimination.  n19 Stigma and discrimination
are a significant source of depression and  [*398]  anxiety in many patients, as is others' fear
of their infection, fears which can include a belief that an individual can be infected even
through casual contact.  n20

HIV patients are counseled to set their personal health as the first priority in their lives.
n21 Patients are prescribed medications to slow the progression of the disease and
prophylactic medications to prevent opportunistic infections.  n22 In recent years, anti-
retroviral drugs called protease inhibitors and the practice of "combination therapy" (taking
several anti-retroviral drugs in combination) have proven to be of great benefit in managing
the symptoms of the disease and extending life expectancies.  n23 These medications have
enabled AIDS patients in developed countries to enter a new era of extended life expectancies
and quality of life.  n24 Many children with HIV are now surviving well into adolescence.  n25
Although AIDS repeatedly has been characterized by courts as invariably fatal,  n26 this view
is no longer universally accepted following recent reports on the efficacy of new treatments to
moderate the extreme effects of HIV virus on the immune system.

2. HIV/AIDS Transmission

 The vehicles of HIV transmission have been well established since the mid 1980s - blood and
blood products, semen, cervical and vaginal secretions, and breast milk.  n27 In the health
care setting, where much of the study of the transmission of HIV has taken place, the primary
risk of transmission from a patient to a health care worker arises from percutaneous exposure,
such as a needlestick or a cut with a sharp object.  n28 This is because such an incident
exposes the worker to a potential invasion of the virus into the worker's own blood stream
resulting in delivery of a higher viral load into the  [*399]  hemitic system. However, even in
such unlikely circumstances, the risk of actual transmission to infected blood following
percutaneous exposure is only three-tenths of one percent (.3%), or one transmission for
every 333 exposures.  n29 Likewise, no case of HIV transmission by exposure to aerosolized
(airborne in water vapor) HIV particles in the context of dental treatment has ever been
documented, and the possibility of such transmission in the occupational setting has been
called merely "theoretical."  n30 According to the Centers for Disease Control and Prevention
(CDC), there have been no documented cases of transmission of HIV through physical contact
in athletics in the nearly twenty-year history of the disease.  n31

B. History and Intent of the ADA

 AIDS is the leading cause of illness-related mortality of young adults between the ages of
twenty-five and forty-four.  n32 Because of the unique characteristics of the disease and the
fear it engenders, persons with HIV/AIDS have been subjected to considerable social
stigmatization and unreasonable and unfounded discrimination.  n33 The American Medical
Association (AMA) has noted that "an HIV-seropositive individual ... may be subject to many
and varied discriminations - by family and loved ones, neighbors and friends, employers and
fellow employees, and other providers and services."  n34  [*400]  Numerous federal and
state courts have recognized this deeply-rooted stigma against HIV carriers.  n35



For these reasons, and because discrimination undermines public health efforts to limit the
spread of the virus, the problem of discrimination against HIV-positive individuals was a
particular concern to the drafters of the ADA.  n36 The President's Commission on the HIV
Epidemic stated in a report, the conclusions of which were adopted by Congress:

 As long as discrimination occurs, and no strong national policy with rapid and effective
remedies against discrimination is established, individuals who are infected with HIV will be
reluctant to come forward for testing, counseling, and care. This fear of potential discrimination
... will undermine our efforts to contain the HIV epidemic and will leave HIV-infected
individuals isolated and alone.  n37

 Surgeon General C. Everett Koop testified before Congress, "If counseling [about HIV
prevention] and testing are to work most effectively, individuals must have confidence that
they will be protected fully from HIV-related discrimination."  n38 In order to prevent such
discrimination from endangering the public health, Congress incorporated into the ADA a pre-
existing definition of "disability" that applied to all persons with HIV.  n39 The Supreme Court
confirmed this congressional intent in Bragdon v. Abbott,  n40 in which it held that HIV-
positive status may constitute a disability within the meaning of the ADA.  n41

 [*401]   

C. Bragdon v. Abbott: How is the Arline Standard Applied to HIV/AIDS?

 The prohibitions against discrimination in the ADA contain a specific exception where an
"individual poses a direct threat to the health or safety of others. ...".  n42 In codifying the
direct threat defense into the ADA, Congress expressly adopted the test enunciated for Section
504 of the Rehabilitation Act in Arline.  n43 The Court in Arline established an objective test to
determine whether discrimination is justified by a direct threat defense, and in making this
objective determination of threat, "courts normally should defer to the reasonable medical
judgments of public health officials."  n44 Arline sets out the proper analysis for an ADA claim:

 The district court will need to conduct an individualized inquiry and make appropriate findings
of fact. ... In the context of the employment of a person handicapped with a contagious
disease ... this inquiry should include "[findings of] facts, based on reasonable medical
judgments given the state of medical knowledge, about (a) the nature of the risk (how the
disease is transmitted), (b) the duration of the risk (how long is the carrier infectious), (c) the
severity of the risk (what is the potential harm to the parties) and (d) the probabilities the
disease will be transmitted and will cause varying degrees of harm."  n45

 The Court stressed the importance of an objective test because the direct threat test aims to
"protect[] handicapped individuals from deprivations based on prejudice, stereotypes, or
unfounded fear, while giving appropriate weight to such legitimate concerns ... as avoiding
exposing others to significant health and safety risks."  n46 Likewise, the regulations
implementing Title III of the ADA require a finding of direct threat to be "based on reasonable
judgment that relies on current medical knowledge or on the best available objective evidence.
..."  n47 The regulations also specify that "sources for  [*402]  medical knowledge include
guidance from public health authorities, such as the U.S. Public Health Service, the Centers for
Disease Control, and the National Institutes of Health, including the National Institute of Mental
Health."  n48

Following Arline, the federal appellate courts have occasionally acknowledged this directive
in addressing speculative determinations of whether the risk of transmission of HIV or AIDS



amounts to a direct threat under the ADA and the Rehabilitation Act.  n49 For example, in
Abbott v. Bragdon,  n50 the First Circuit observed:

 Generalities about health-care workers aside, [the defendant-dentist] does not cite a single
confirmed instance of HIV transmission to a dentist. He does, of course, point to seven
instances of "possible transmissions" of HIV to dental workers, but mere possibilities are too
speculative to satisfy a litigant's burden of production at the summary judgment stage.  n51

 In Chalk v. United States District Court,  n52 a teacher of hearing-impaired students, Vincent
Chalk, was diagnosed with AIDS after a bout with pneumocystis carinii pneumonia.  n53 Upon
his recovery and return to work, his employer reassigned him to an administrative position and
barred him from teaching in the classroom, in spite of the opinion of the Director of
Epidemiology and Disease Control for the Orange County Health Care Agency that ""nothing in
[Chalk's] role as a teacher should place his students or others in the school at any risk of
acquiring HIV infection.'"  n54 The district court had declined to grant injunctive relief requiring
the school district to reinstate Chalk in his teaching position; however, on appeal the Ninth
Circuit reversed on the ground that the plaintiff had demonstrated a strong probability of
success on the merits.  n55 The appeals court weighed the evidence adduced by the plaintiff,
including the declarations of five experts in the field of AIDS, noting that "none of the identified
cases of AIDS in the United States are known or are suspected to have been transmitted from
one child to  [*403]  another in school, day care or foster care settings."  n56 The court also
credited the position of its amicus, the AMA, which "summarized the medical evidence and
concluded that "there is no evidence in the relevant medical literature that demonstrates any
appreciable risk of transmitting the AIDS virus under the circumstances likely to occur in the
ordinary school setting.'"  n57

Against this "overwhelming evidentiary consensus"  n58 the school district introduced the
declaration of one expert who opined that "there is a significant[,] ... even though it's small,
potential for transmission of AIDS in ways which we have not yet determined and, therefore,
may pose a risk. ..."  n59 The Ninth Circuit weighed the Arline factors and placed particular
emphasis on the "catastrophic" nature of the risk of contracting AIDS and the absence, in its
view, of sufficient medical data to make a definite determination of the extent of the risk:

 Now, here, according to present knowledge, the risk probably is not great because of the
limited ways that medical science believes the disease is transmitted. But, of course, if it is
transmitted the result is horrendous. It seems to me the problem is that we simply do not
know enough about AIDS to be completely certain. The plaintiff has submitted massive
documentation tending to show a minimal risk. ... The likelihood is that the medical profession
knows exactly what it's talking about. But I think it's too early to draw a definite conclusion, as
far as this case is concerned, about the extent of the risk.  n60

 Nonetheless, the court of appeals found that in denying the injunction on this basis, the
district court had "failed to follow the legal standards set forth in Arline and improperly placed
an impossible burden of proof on the petitioner."  n61 The district court erred by "improperly
relying on speculation for which there was no credible support in the record."  n62

The Ninth Circuit in Chalk also relied upon decisions by other federal and state courts
rejecting a speculative approach to the risk of transmission of disease, notably Thomas v.
Atascadero United School District.  n63 In Thomas, the district court had granted a preliminary
injunction prohibiting a school district from excluding a child with AIDS, Ryan Thomas, from his
kindergarten classroom.  n64 Even though the child was involved in a biting incident, the
appeals court found:



 The overwhelming weight of medical evidence is that the AIDS virus  [*404]  is not
transmitted by human bites, even bites that break the skin ... . Any theoretical risk of
transmission of the AIDS virus by Ryan in connection with his attendance in regular
kindergarten class is so remote that it cannot form the basis for any exclusionary action by the
School District.  n65

 The Ninth Circuit concluded in Chalk:

 To allow the court to base its decision on the fear and apprehension of others would frustrate
the goals of section 504. "The basic purpose of [Section 504 is] to ensure that handicapped
individuals are not denied jobs or other benefits because of the prejudiced attitudes or
ignorance of others." The Supreme Court recognized in Arline that a significant risk of
transmission was a legitimate concern which could justify exclusion if the risk could not be
eliminated through reasonable accommodation; however, it soundly rejected the argument
that exclusion could be justified on the basis of "pernicious mythologies" or "irrational fear."
n66

 Similarly, the Eleventh Circuit ruled in Doe v. DeKalb County  n67 that the district court had
improperly found only a "remote and theoretical" risk of transmission of HIV via "blood-to-
blood contact between a teacher and his sometimes-violent" emotionally disabled students.
n68 The district court erred by failing to make specific factual findings with respect to the
Arline factors to support its conclusion that an unacceptable threat existed despite that
[*405]  the risk was "remote."  n69

The ADA's directive against determining the existence of a direct threat on the basis of
speculative evidence was reinforced by the Supreme Court's decision in Bragdon v. Abbott,
n70 which will almost certainly become the seminal case in ADA HIV/AIDS direct threat
jurisprudence for some time to come. The Court in Bragdon addressed whether an individual
who is infected with the HIV virus, but has not manifested its most serious symptoms, has a
disability for the purposes of an ADA claim. The Court held that even if an individual infected
with HIV had not progressed to the so-called symptomatic phase, HIV still potentially
constituted a "disability" under the ADA,  n71 as "a physical impairment that substantially
limits one or more of the [individual's] major life activities. ..."  n72

The Court reasoned that from "the moment of infection" and "during every stage of the
disease" HIV infection satisfies the statutory and regulatory definition of a "physical
impairment."  n73 The Court also discussed a "comprehensive and significant administrative
precedent," an opinion issued by the Justice Department's Office of Legal Counsel (OLC).  n74
Citing the OLC opinion, the Court concluded that HIV infection must be regarded as a
physiological disorder with an immediate, constant, and detrimental effect on the hemic and
lymphatic systems.  n75

The Court further held that an individual's ability to reproduce and to bear children
constitutes a "major life activity" under the ADA, since "reproduction and the sexual dynamics
surrounding it are central to the life process itself."  n76 The Court rejected the argument "that
Congress intended the ADA only to cover those aspects of a person's life which have a public,
economic, or daily character."  n77 According to the Court, medical evidence reveals that an
HIV-infected woman's ability to reproduce is substantially limited in two ways. First, she
imposes on her male partner a statistically significant risk of becoming infected. Second, she
risks infecting her child during gestation and childbirth through perinatal transmission.  n78
"The decision to reproduce [also] carries economic and legal consequences," such as "added
costs for anti-retroviral therapy, supplemental insurance, and  [*406]  long-term health care
for the child who must be examined and ... treated. ..."  n79



Finally, the Court noted that "a uniform body of administrative and judicial precedent"
interpreting similar language in the Rehabilitation Act confirmed the Court's holding.  n80
Furthermore, every agency and court that had considered the issue under the Rehabilitation
Act "found statutory coverage for persons with asymptomatic HIV. ..."  n81 The Court also
found its holding confirmed by the guidance issued by the Justice Department and other
agencies authorized to administer the ADA.  n82

Regarding the Arline objectivity requirement within the context of HIV/AIDS, the Supreme
Court in Bragdon placed particular stress in its interpretation on the necessity for medical
evidence pertaining not just to a theoretical presence of risk, but to a quantification of the risk
based upon the best science available. "Because few, if any, activities in life are risk free,
Arline and the ADA do not ask whether a risk exists, but whether it is significant."  n83
Reviewing the evidence adduced in the lower courts, the Supreme Court questioned the First
Circuit's reliance on the 1993 CDC Dentistry Guidelines and the 1991 American Dental
Association Policy on HIV on the ground that the policies were inconclusive because "they [did]
not assess the level of risk."  n84 The Court stated that "efforts to clarify dentists' ethical
obligations and to encourage dentists to treat patients with HIV infection with compassion may
be commendable, but the question under the statute is one of statistical likelihood, not
professional responsibility."  n85 Although Bragdon involved a medically sophisticated provider
of health services, a licensed dentist, the Court nonetheless instructed that Dr. Bragdon could
not rely on his own opinion in refusing to treat an HIV-infected individual in his office; instead,
he had a "duty to assess the risk of infection based on the objective, scientific information
available to him and others in his profession."  n86 "His belief that a significant risk existed,
even if maintained in good faith, would not relieve him from liability."  n87

 [*407]  Bragdon and the cases that have arisen in the educational context, such as
Chalk, Thomas, and DeKalb County, represent the better-reasoned of the HIV/AIDS public
accommodations cases. Nonetheless, as will be seen from a comparison with the results in the
federal courts of appeal both before and after Bragdon in other contexts, for the most part the
aspirational purposes of the ADA remain to be truly fulfilled for HIV/AIDS afflicted claimants.

II. The Public Accommodations Provisions of Titles II and III and HIV/AIDS

 Title II of the ADA governs discrimination in public entities.  n88 Title III of the ADA governs
public accommodations and services operated by private entities. "Public accommodations" are
"private entities"  n89 whose "operations ... affect commerce."  n90 Public accommodations
that are subject to the reach of the act are listed in a fairly exhaustive manner.  n91

 [*408]  Because the ADA's direct threat test parallels the standards promulgated under
Section 504 of the Rehabilitation Act, the cases discussed in this section will include cases
addressing HIV/AIDS under both statutes. Likewise, because the threat-to-safety concepts
explicated by the regulations implementing Titles I, II and III of the ADA are largely
analogous,  n92 cases proceeding under each of these titles are included where they advance
the issue under analysis.

A. Health Care Providers and Other Service Facilities  n93

 A health care facility that affects commerce is a public accommodation subject to Title III if it
is a "professional office of a health care provider, hospital, or other service establishment."
n94 Under the Title III regulations, public accommodations do not have "to permit an
individual to participate in or benefit from the goods, services, facilities, privileges, advantages
and accommodations of such entity where such individual poses a direct threat to the health or
safety of others."  n95 A "direct threat" is "a significant risk to the health or safety of others



that cannot be eliminated by a modification of policies, practices, or procedures or by the
provision of auxiliary aids or services."  n96

While Bragdon will continue to direct HIV/AIDS jurisprudence within its principal context of
health care services as well as outside of it, Bragdon  [*409]  has been by no means the only
case interpreting the direct threat or significant risk standards, or analogous standards, in
health care and other service facilities. For example, one of the earliest cases to consider the
threat of infection posed by an HIV-positive health care worker is Leckelt v. Board of
Commissioners.  n97 In Leckelt, the Fifth Circuit held that Kevin Leckelt, a licensed practical
nurse, was not "otherwise qualified" under the Rehabilitation Act to perform his job because of
his refusal to submit the results of an HIV test under a hospital's policy for monitoring its
employees for their exposure to infectious diseases.  n98 In spite of documentation showing
that he would be placed on leave without pay if he tested positive for HIV, the court of appeals
held that "the district court was not clearly erroneous in finding that Leckelt failed to establish
that he was discriminated against solely because of a perception that he was infected with
HIV."  n99

The Fifth Circuit appeared to countenance an assumption by the district court that Leckelt
would pose an unacceptable risk if he were HIV-positive, finding no error in the court's
determination that because Leckelt "would not allow defendants to conduct the inquiry
necessary to protect patients, co-workers and plaintiff himself from any possible risk he may
pose because of his particular situation, defendants had a reasonable belief that plaintiff was
not "otherwise qualified' for employment. ..."  n100 The appellate court reasoned:

 Even though the probability that a health care worker will transmit HIV to a patient may be
extremely low and can be further minimized through the use of universal precautions, there is
no cure for HIV or AIDS at this time, and the potential harm of HIV infection is extremely high.
n101

 American Dental Ass'n v. Martin  n102 had a profound influence on the approach taken by
courts to the "direct threat" and "otherwise qualified" standards,  n103 although Martin arose
in a completely different context. Martin involved  [*410]  a challenge brought by dentists,
represented by the American Dental Association, and medical-personnel and home-health
employers, both represented by the Home Health Services and Staffing Association, to the
Occupational Safety and Health Administration (OSHA) rule on occupational exposure to
bloodborne pathogens.  n104

Chief Judge Posner, writing for the Seventh Circuit, upheld the regulations, stating that the
bloodborne pathogens standard as applied to dentists merely recognized the risk that "the
saliva of dental patients frequently contains blood - even in such routine procedures as having
one's teeth cleaned by a dental hygienist - and that it is possible, though far from certain, that
even a small quantity of blood, diluted by saliva or some other fluid, can sometimes be
infective."  n105 Martin is a formative articulation of the cost-benefit type of analysis for
finding direct threat that would come to predominate case law in this area.  n106 For example,
Judge Posner's remarkable opinion states:

 The [universal precautions] rule's implicit valuation of a life is high - about $ 4 million - but
not so astronomical, certainly by regulatory standards ... as to call the rationality of the rule
seriously into question, especially when we consider that neither Hepatitis B nor AIDS is a
disease of old people. These diseases are no respecters of youth; they cut off people in their
working years, and thus in their prime, and it is natural to set a high value on the lost years.
n107



 This approach, which balances the degree of threat posed by HIV/AIDS with the presence of
risk, is not derived from the language of the Rehabilitation Act or the ADA, neither is it justified
by the policies that gave birth to those statutes.

The essential holding of Martin was that the Seventh Circuit declined to  [*411]  carve out
an exception to OSHA's universal precautions requirement for dentists, reasoning that OSHA
was not required to promulgate workplace specific regulations within an industry.  n108 In so
doing, Judge Posner may have germinated the notion that even a hypothetical risk was
sufficient to pose a direct threat:

 [OSHA] pointed out that the saliva of dental patients frequently contains blood - even in such
routine procedures as having one's teeth cleaned by a dental hygienist - and that it is possible,
though far from certain, that even a small quantity of blood, diluted by saliva or some other
fluid, can sometimes be infective. This was not some fantasy of OSHA. The Centers for Disease
Control, while generally exempting saliva from the list of body fluids to which universal
precautions should apply, recommended "special precautions" for dental workers exposed to
saliva from patients.  n109

 Nonetheless, this was certainly not the standard the Seventh Circuit intended to convey for all
contexts of potential exposure. As the court itself recognized, "OSHA was entitled to adopt an
interpretation that leaned "on the side of overprotection rather than underprotection.'"  n110
Proactive worker protection from all possible risks, including unlikely ones, is undoubtedly the
proper role of OSHA. However, by falling into the mistaken view that the anti-discrimination
provisions of the ADA require "error on the side of protection" (much like the prophylactic
protections of OSHA safety regulations), courts subsequently began to stray from the stricter
direct threat standard imposed by Arline.

Bradley v. University of Texas M.D. Anderson Cancer Center  n111 adopted the same
approach. The court held that an HIV-positive surgical assistant could be denied surgical
privileges because he was not otherwise qualified within the meaning of Section 504.  n112
The court recited the Arline standard calling for findings of fact based on the state of medical
knowledge about the nature, duration and severity of the risk and the probability of
transmission.  n113 Nonetheless, the court concluded that it would be impossible to eliminate
the risk of percutaneous injury to a surgical technician through reasonable accommodation
because to do so would eliminate essential functions of his employment. "While the risk [of HIV
transmission via a surgical accident] is small, it is not so low as to nullify the catastrophic
consequences of an accident. A cognizable risk of permanent duration with lethal consequences
suffices to make a surgical technician with Bradley's responsibilities not "otherwise qualified.'"
n114

 [*412]  Doe v. University of Maryland Medical System Corp.  n115 is to the same effect.
University of Maryland Medical System involved a neurosurgical resident who contracted HIV
from a needlestick.  n116 The employee was held not to be an otherwise qualified individual
with a disability because he posed a significant risk to patients at the medical center that could
not be eliminated by reasonable accommodation, and thus the medical center did not violate
Section 504 or Title II of the ADA by suspending his surgical privileges. "Although there may
presently be no documented case of surgeon-to-patient transmission, such transmission clearly
is possible. And, the risk of percutaneous injury can never be eliminated through reasonable
accommodation."  n117 In assessing the degree of risk pursuant to the Arline standards, the
court acknowledged the role of statistical data of the CDC, "the only judgment of a public
health official that was presented to the district court."  n118 The CDC had estimated that the
risk to a single patient from an HIV-positive surgeon ranged from .0024% (1 in 42,000) to
.00024% (1 in 417,000), and that over the career of an HIV-positive surgeon, the cumulative



risk of transmission ranged from .8% to 8.1%.  n119 However, the court also adopted the
view of the district court that the Arline factors required what was in essence a cost-benefit
analysis, ""discounting the severity of anticipated harms by the statistical probability that they
will occur.'"  n120

While the CDC recommended that seropositive surgeons be permitted to perform invasive
surgical procedures, it left the determination to individual health-care organizations whether,
and under what circumstances, infected surgeons should perform "exposure-prone
procedures."  n121 The University of Maryland Medical System had concluded that "all
neurosurgical procedures that would be performed by Dr. Doe fit the definition of exposure-
prone procedures," and the court felt "reluctant under these circumstances to substitute [its]
judgment for that of [the University]."  n122

Similarly, in Estate of Mauro v. Borgess Medical Center  n123 an HIV-positive surgical
technician was laid off after refusing a transfer to a non-surgical position, and brought an
action under the Rehabilitation Act and Title II of the ADA.  n124 The Sixth Circuit dutifully
recited the Arline standard, as well as the CDC statistics relating to the incidental risk of
exposure from a  [*413]  surgeon.  n125 The court further noted that "neither [Section 504
nor the ADA] require[] the elimination of all risk posed by a person with a contagious disease.
... If the risk is not significant ... the person is qualified to perform the job."  n126 The court
further looked to the Equal Employment Opportunity Commission (EEOC) guidelines, which
state:

 An employer, however, is not permitted to deny an employment opportunity to an individual
with a disability merely because of a slightly increased risk. The risk can only be considered
when it poses a significant risk, i.e., high probability, of substantial harm; a speculative or
remote risk is insufficient.  n127

 Nonetheless, the plaintiff was held to constitute a direct threat to the health and safety of
others that could not be eliminated by reasonable accommodation:

 The district court based this conclusion on both the description of a Borgess surgical
technician's duties indicating the necessity for a surgical technician to place his or her hands
upon and into the surgical incision to provide room and visibility for the surgeon, and the risk
of sustaining a needle stick or minor laceration which Mauro had in the past sustained. All the
evidence, together with the uncontradicted fact that a wound causing an HIV-infected surgical
technician to bleed while in the body cavity could have catastrophic results and near certainty
of death, indicates that Mauro was a direct threat.  n128

 The Sixth Circuit found support for its reasoning in University of Maryland Medical System and
Bradley, which the lower court had also found ""materially indistinguishable and properly
reasoned.'"  n129

Reported cases outside the health services field are fairly rare, so much so that it is difficult
to draw any firm conclusions concerning how HIV-positive employees in other service-related
public accommodations fare in relation to those in health services. The few cases known show
mixed results, although on balance these results are arguably more favorable to employees.
For example, in Greenway v. Buffalo Hilton Hotel,  n130 the appeals court upheld a jury award
pursuant to the ADA on behalf of an HIV-positive bartender,  n131 although it reduced the
compensatory damages award for failure of the plaintiff to mitigate his losses.  n132

 [*414]  On the other hand, EEOC v. Prevo's Family Market, Inc.  n133 is an excellent
illustration of the proclivity of courts to search the record for any evidentiary basis, however ill-
substantiated, to justify a finding of a direct threat. Prevo's involved an employee who worked



with fresh produce and was fired for refusing to submit to a medical examination.  n134 His
employer had asked him to obtain from his doctor verification of his HIV status.  n135 The
Court of Appeals for the Sixth Circuit reversed summary judgment and the damages awarded
the employee, holding that the requirement for a medical examination for HIV infection was
job-related. The appeals court so ruled in spite of testimony from the EEOC's expert that the
chance of transmitting HIV in the context of a produce department was one in ten million, or,
in the case of direct blood-to-blood contact, one in three thousand: "HIV is a blood borne
pathogen and can be transmitted in an environment such as that of a produce department of a
grocery store, where one is susceptible to cuts and scrapes on a regular basis."  n136

 [*415]   

B. Correctional Facilities  n137

 Title II of the ADA covers discrimination in public entities, and defines "public entity" to
include "any State or local government" or "any department, agency, special purpose district,
or other instrumentality of a State or States or local government. ..."  n138 Despite this clear
language, the status of correctional facilities under the ADA and the Rehabilitation Act was
unclear  n139 until the Supreme Court's recent decision in Pennsylvania Department of
Corrections v. Yeskey.  n140 In Yeskey the Court unanimously held that state prisons fall
squarely within the provisions of Title II as an "instrumentality of a State ... or local
government." The Court explained:

 Modern prisons provide inmates with many recreational "activities,"  [*416]  medical
"services," and educational and vocational "programs," all of which at least theoretically
"benefit" the prisoners (and any of which disabled prisoners could be "excluded from
participation in"). Indeed, the statute establishing the Motivational Boot Camp at issue in this
very case refers to it as a "program." The text of the ADA provides no basis for distinguishing
these programs, services, and activities from those provided by public entities that are not
prisons.  n141

 The federal courts have struggled with the application of the ADA and the Rehabilitation Act to
prison programs. Onishea v. Hopper  n142 was an Eleventh Circuit prison HIV/AIDS case
brought under the Rehabilitation Act. The court of appeals had requested briefing on the
application of the Rehabilitation Act to prisons, but upon the decision in Yeskey applying the
ADA to prisons, conceded the Rehabilitation Act's application to prisons as well, noting, "We
find Yeskey indistinguishable. ..."  n143

Onishea addressed the Alabama Department of Corrections' practice of segregating both
male and female HIV-positive prisoners in special facilities offering different, and often inferior,
programs to inmates than those available to non-seropositive prisoners. The plaintiffs
challenged the practice and its statutory basis under the Rehabilitation Act.  n144 The district
court had dismissed their suit.  n145 In 1991, the Court of Appeals for the Eleventh Circuit
reinstated the suit, requiring the district court to consider the merits on a program-by-program
basis, and particularly to evaluate the risk of HIV transmission in each program to determine
whether the plaintiffs were otherwise qualified within the meaning of Section 504.  n146

On remand, the plaintiffs had urged that the odds of transmission were remote:

 Their evidence fell into two categories. First, the plaintiffs presented expert testimony that
incidents of HIV transmission in many activities are rare or virtually unknown. For instance, at
the time of trial there were no reported cases of transmission as a result of lesbian sex. There
was a similar lack of reported incidents of transmission from sports injuries, stabbing, or



tattooing. Only "sporadic" instances of transmission from oral sex and fistfights had been
reported. In short, the possibility of transmission in certain unusual circumstances (for instance
in a fight if both participants bleed copiously  [*417]  into each other's wounds, or during
barbering if bloody razors are immediately reused) had not been realized in any commonly
recurring way.  n147

 However, the district court credited the state's evidence of high seroconversion rates among
non-segregated prison populations, and found as facts that "sex, intravenous drug use, and
bloodshed are a perpetual possibility in prison" and that "HIV is transmitted by sex,
intravenous drug use, and blood-to-blood contact."  n148

In 1997, an Eleventh Circuit panel reversed the district court,  n149 but the court sitting en
banc later affirmed.  n150 The full appeals court quoted from the trial court's finding of a
significant transmission risk in all programs and emphasized the consequences of transmission
of the virus:

 Given this degree of harm, even slim odds of transmission make the risk significant. As the
court put it in words echoed throughout its 476-page opinion, "elimination of high risk behavior
is impossible. ... Because the Defendant/Prison system has decided that such conduct is likely,
and because of the catastrophic severity of the consequences if such conduct does occur, this
Court holds that integrating the [program under discussion] would present a significant risk of
transmitting the deadly HIV virus. Accordingly, the HIV+ inmates are not "otherwise
qualified.'"  n151

 The district court had also found that the only potential accommodation, hiring more guards,
would place an undue financial burden on the department.  n152 The full appeals court
concluded that the court could find the necessary additional expenditure an undue burden.
n153

The full appeals court rejected, moreover, the plaintiffs' chief contention that the lower
court wrongly interpreted a "significant risk" of HIV transmission to mean "any risk."  n154 The
court reviewed the state of the law regarding the quantum of risk:

 When the adverse event is the contraction of a fatal disease, the risk of transmission can be
significant even if the probability of transmission is low: death itself makes the risk
"significant." But federal courts disagree about how low the odds may be, and how much
evidence it takes to prove a significant risk. On one hand, the Fourth, Fifth, and Sixth Circuits
have implicitly followed a cautious rule.  n155 For these courts, a showing of a specific and
theoretically  [*418]  sound means of possible transmission was enough to justify summary
judgment against an HIV-positive plaintiff on the ground that the infection posed a "significant
risk" to others in the workplace, even though reported incidents of transmission were few or
nonexistent, and the odds of transmission were admittedly small.  n156

 Citing the First Circuit's initial decision in Abbott v. Bragdon, the court of appeals observed
that the court had "construed the phrase "significant risk' to mean that not only must the
danger be theoretically justifiable, it must also have been realized in at least several cases."
n157 The Eleventh Circuit acknowledged its own apparent adherence to this view in Martinez v.
School Board,  n158 which the court said "arguably anticipated the First Circuit's view."  n159
Onishea further noted, "The Ninth Circuit arguably anticipated the First Circuit's position, as
well, [in Chalk]."  n160

Nonetheless, the court determined that the U.S. Supreme Court's review of Abbott did "not
resolve the conflict on this question. The [Supreme] Court stated no rule, and it neither



affirmed nor reversed the First Circuit's conclusion on this issue."  n161 The Eleventh Circuit
concluded that a "cautious approach" like that of the Fourth, Fifth and Sixth Circuits, was the
better course on two bases: First, the requirement "that the asserted risk of transmission has a
sound theoretical basis prevents the [ADA] from overlooking the unfounded prejudices that
Congress intended to uproot."  n162 Second, the court eschewed a reading of the ADA that, in
its view, would be tantamount to a decree by Congress of "even a few painful deaths in service
of the Act's noble goals."  n163

The Eleventh Circuit phrased its evidentiary standard for a showing of direct threat in the
context of HIV/AIDS in terms that virtually requires a finding of direct threat where any
possibility of transmission is conjecturable:

 We thus hold that when transmitting a disease inevitably entails death, the evidence supports
a finding of "significant risk" if it shows both (1) that a certain event can occur and (2) that
according to reliable medical opinion the event can transmit the disease. This is not an "any
risk" standard: the asserted danger of transfer must be rooted in sound medical opinion and
not be speculative or fanciful.  [*419]  But this is not a "somebody has to die first" standard,
either: evidence of actual transmission of the fatal disease in the relevant context is not
necessary to a finding of significant risk.  n164

 Gates v. Rowland  n165 further illustrates the point. Gates addressed Eighth Amendment and
ADA claims by HIV-positive prisoners at the California Medical Facility for their exclusion from
food service and segregation from the main prison population.  n166 The facility had
negotiated a consent decree whereby seropositive prisoners would be excluded only from food
service, and not other programs, and a prisoner would be assigned to an HIV-only ward only
upon a showing that he was likely to engage in high risk behavior or assaultive conduct
resulting in bloodletting.  n167

The Ninth Circuit initially assumed that the Rehabilitation Act, informed by its corollary
definition of "disability" in the ADA, applied to asymptomatic HIV-positive individuals, and that
the Rehabilitation Act was applicable to state prisons.  n168 Instead of adhering strictly to an
objective demonstration of significant risk pursuant to Arline, however, the court of appeals
determined that the standard of reasonableness established in Turner v. Safley  n169
regarding the constitutional rights of prisoners should govern.  n170 Effectively, the court gave
with one hand, elevating the rights of HIV-positive prisoners to constitutional status, but took
back with the other, since the rule of Turner - whether a regulation is "reasonably related to a
legitimate penological interest"  n171 - is of the lowest possible constitutional magnitude, akin
to the rational relationship test of Equal Protection jurisprudence.

In the case of the HIV-positive prisoners in Gates, the constitutional status of their
disability made no practical difference, and the Ninth Circuit upheld both challenged practices
as reasonable.  n172 In fact, the basis on which the court upheld the exclusion of prisoners
from food service bore no relation to objective medical evidence of the risk of transmission
whatsoever, as  [*420]  both parties and the court acknowledged that the risk was only
"slight."  n173 Rather, the regulation was upheld as a legitimate concern over the mere
perception by other inmates that transmission was possible:

 The prison authorities testified that if HIV-seropositive inmates are placed in food service jobs,
the other inmates will perceive a threat regardless of scientific research or medical
pronouncements ... . If HIV-seropositive inmates are placed in food service jobs, the other
inmates will think the worst - that they will bleed into the food, spit into the food, or even
worse. If the inmate population perceives a risk from the food they must eat, they will want
the infected inmates removed from the food service jobs. If they have no assurance that the



infected inmates are removed, there may be violent actions against the inmates with the virus,
inmates they perceive to have the virus, or the staff that permits the perceived risk.  n174

 Thus, the standard for "protection" of HIV-positive prisoners under the Rehabilitation Act
adopted by the Ninth Circuit ultimately bore no correlation to the standards articulated under
the Rehabilitation Act and ADA, as it allowed correctional facilities to deny prisoners equal
access to a prison program contrary to objective medical evidence.  n175

 [*421]  Anderson v. Romero  n176 involved a suit alleging the denial of numerous prison
rights and privileges based upon an inmate's HIV status, as well as violations of his right of
medical privacy when his status was disclosed to other inmates. The Seventh Circuit affirmed
dismissal of the privacy claim on the ground of qualified immunity. Judge Posner, writing for
the court, harkened back to his opinion in Martin,  n177 reasoning that the prisoner had no
right to preclude disclosure under any circumstances:

 We do not think that defendant Douglas can be criticized for having warned inmate Curry that
the prisoner in whose cell he was seen sleeping was HIV-positive. Or even for having warned
the inmate barber about Anderson. The danger that a barber would be infected by an HIV-
positive customer is slight. But so is the danger to a dental worker. Yet OSHA, in the regulation
that we upheld in the Martin case, requires that dental workers take precautions against being
infected by their patients; and HIV is far more prevalent in state prisons than in the population
at large. ...

A barber, especially if he uses a razor, may cut the skin of the person whose hair he is
cutting and if he gets the person's blood on a part of his skin where he has a cut or abrasion
may become infected. The danger, as we said, is slight, though given the violence endemic to
American prisons and the prevalence of HIV and AIDS in those prisons cannot be considered
entirely fanciful.  n178

 As in Gates, this "slight danger" was held to be a sufficient basis to justify the facility's denial
of the prisoner's right to privacy, regardless of the objective reasonableness of the risk.

C. Athletic and Recreational Facilities

 There are very few ADA cases arising in the context of athletic and recreational facilities.
n179 The chief concern raised has been the theoretical possibility of transmission where bodily
fluids (blood or sweat) may come into contact with other patrons. The principal case to date is
Montalvo v. Radcliffe.  n180 Michael Montalvo was a twelve-year-old child with AIDS who
attempted to enroll in contact karate classes.  n181 The karate school director  [*422]
learned of the plaintiff's condition and refused to allow him to participate in the school's
classes, despite a written opinion by the plaintiff's treating physician, a pediatric AIDS expert,
that Michael's participation would not pose a health risk to himself or other students. The
school offered to accommodate him with private lessons in lieu of participation in classes with
the other students. The plaintiff's father rejected this proposal because it defeated his purpose
to integrate his son into social activities with other children and help him live a normal young
person's life to the extent possible.  n182 The karate school claimed that Michael's
participation put other class participants and instructors "at significant risk of acquiring HIV."
n183

The plaintiff filed claims under Title III of the ADA, seeking an injunction requiring the
school to admit him and requesting compensatory damages. The parties stipulated that the
karate school was a place of entertainment and recreation which was a "gymnasium ... or
other place of exercise or recreation" and thus constituted a place of public accommodation



under the ADA.  n184 They also agreed that the school would not allow the plaintiff to
participate in karate classes because it believed he was infected with HIV or had AIDS,  n185
and that the school had offered private lessons.  n186 After a trial, the district court found that
allowing the plaintiff to train in group classes would place the students, instructors, and all
other relevant participants in "grave danger of contracting HIV and/or AIDS,"  n187 and that
the accommodation of private lessons was reasonable.  n188

The U.S. Court of Appeals for the Fourth Circuit affirmed, holding that "the nature of the
risk, combined with its severity, creates a significant risk to the health and safety of hard-style
karate class members."  n189 Montalvo is notable for two things. First is the district court's
refusal to permit the plaintiff's medical expert to even attempt to quantify the risk associated
with the minor's participation in hard contact karate. Second is the court of appeals' refusal to
apply Abbott, which had been decided in the interim, to hold the trial court to a stricter
standard of proof.  n190 As Jeffrey A. Van Detta summarized the Montalvo analysis in his
article, "Typhoid Mary" Meets the ADA:

 Significantly, Montalvo viewed speculative evidence of HIV transmission much more
generously than the Supreme Court did in Bragdon. Citing no studies or other scientific
research, the Montalvo panel simply drew its own conclusions from two excerpts of testimony
from the parties' medical and non-medical witnesses:  [*423]  (1) that there is a "high
frequency of minor but bloody abrasions among the students" of the karate class and (2) that
"blood-to-blood contact is a means of HIV transmission." The appellate court, like the district
court, simply combined these two pieces of testimony to conclude that "although the exact
mathematical probability of transmission [of HIV] is unknown, the mode of transmission is one
which is likely to occur in [the defendant's] combat-oriented group karate classes because of
the frequency of bloody injuries and body contact." Seemingly in contrast to the concerns
rejected by the First Circuit and the Supreme Court in Bragdon, the Montalvo court justifies its
gloss on this slender reed of record evidence by emphasizing that "the gravity of one factor
might well compensate for the relative slightness of another," for example, "when the disease
at risk of transmission is, like AIDS, severe and inevitably fatal, even a low probability of
transmission could still create a significant risk."  n191

III. Sutton v. United Air Lines and the Future of ADA Coverage of HIV/AIDS Disability

 The Supreme Court's recent decisions clarifying the ADA requirement that a disability
substantially limit a major life activity - Sutton v. United Air Lines, Inc.,  n192 Albertson's, Inc.
v. Kirkingburg,  n193 and Murphy v. United Parcel Service, Inc.  n194 - will undoubtedly have
some impact on HIV/AIDS employment discrimination actions. The exact effect, though, is far
from clear, because HIV/AIDS as a disability is distinctively different from almost any other
type of disability. Bragdon established only that HIV/AIDS, whether symptomatic or not, may
constitute a disability within the meaning of the ADA.  n195 The rationale for the holding,
however, that the ability to have intercourse and reproduce is a major life activity that was
substantially limited for the plaintiff, has application for almost all claimants, converting that
aspect of the holding in Bragdon to a virtual per se rule.  n196 Sutton and its companion cases
clarified, in accordance with Bragdon, that the determination whether a disability "substantially
limits one or more major life activities" is a factor-specific, case-by-case analysis.  n197

On the other hand, unlike the poor vision of the claimants in Sutton and Albertson's, and
the high blood pressure of the driver in Murphy, HIV status cannot be "corrected" in any real
sense. The reasons that HIV/AIDS constitutes a disability are manyfold, but the reason the
Court centered on in  [*424]  Bragdon, reproductive limitation, suggests that the risk of



transmission itself is what makes the disease a disability. Further, even assuming that the
secondary effects of HIV/AIDS, such as opportunistic infections, are the actual limiting
condition, recent protease inhibitor therapy regimes do not, in most cases, completely vitiate
the debilitating effects of HIV/AIDS. Consequently, in this author's estimation, the central
holdings of Sutton and its companion cases will not have much application in the context of
HIV/AIDS discrimination.

Conclusion

 Obviously, a thoroughgoing analysis of the apparent disparities in the interpretation of ADA
standards as applied to HIV/AIDS is not possible in this short work. It is questionable whether
such a comparison can even be made to any degree of usefulness, given the myriad factors
involved in judicial review. But if "hard cases make bad law," as Justice Holmes once observed,
n198 the hardest cases of all may be those that require a balancing of the right of the
fortunate many who are seronegative to remain free from this debilitating and deadly disease,
with the right of the unfortunate few to be free from the ostracization and abuse often imposed
upon them by the many. It would be truly unfortunate if the judicial balancing in these cases is
being unduly influenced by ignorance, personal prejudice or apathy. As the American Bar
Association's AIDS Coordinating Committee concluded after a review of cases involving HIV
discrimination in health care settings:

 Scientists are concluding that the risk of becoming infected with the virus that causes AIDS
based on transmission from an infected health care worker is infinitesimal: in fact, only one
health care worker has ever been documented as the source of HIV transmission to a patient.
... The law lags behind science and has not yet incorporated the facts about the low risk of HIV
transmission into its treatment of HIV-infected health care workers. Until courts and
legislatures recognize the scientific facts about the low risk of HIV transmission and incorporate
them into cases and statutes, HIV-infected health care workers are likely to suffer unnecessary
discrimination and other mistreatment.  n199
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