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Introduction

In April 2001, William Shepard's daughter, a fifth grader at a Caifornia dementary school, was
reading her Bible during recesswith some of her friendswhen ateacher ordered her to stop reading the Bible
and refrain from bringing the book to schoal inthefuture. After atorneysfor The Rutherford Indtitute informed
the school of the young girl’s right to fredy exercise her religious beliefs at schoal, the school principa
apologized to the Shepard family and reprimanded the teacher.

Inthespring of 1999, aprincipd a aNew Y ork public school forbade kindergartner Emily Welisevich
from passing out invitations to a musical being held a her church due to the religious nature of the event.
However, school officidshad dlowed studentsto digtributeinvitationsfor other events, suchas’Y MCA soccer
regigration, Girl Scout enrollment and Summer Camp. After being contacted by The Rutherford Indtitute, the
superintendent of schools changed the school digtrict’ s literature distribution policy.

Recently, apublic school superintendent in Milford, New Y ork, refused to dlow a Christian youthdub
to meet in school facilitiesafter hours, even though he dlowed the Boy Scouts, 4-H club and other groupsthis
privilege. The Christian club’smeetingswould condtitute“ religiousingruction” inthe public schools, forbidden
by the“ separation of church and state,” according to theschoal officid. Rutherford Ingtitute attorneystook the
case dl the way to the Supreme Court of the United States, which ruled that the club had aright to meet and
enjoy thesame privilegesasother nontrdigiousdubs. Nonethel ess, the superintendent Htill threstened to deny
the club their right to meet, stating the school district would rather forbid al clubs from meeting than dlow the
religious club to use the schoolhouse,

These dtuations, which represent just a sampling of the cases handled by Rutherford Inditute
atorneys, illudtrate the degree to which many school officids in this country are ignorant about the rights of
religious peoplein public schools. AsPresident Clinton stated in his July 1995 Directivediscussng rigionand
the public schools, confusion about the state of the law crestes many difficultiesfor reigious peoplein public
education. Thisbooklet amsto clarify some of the ambiguities surrounding religion in the public schoolsand
provide students the opportunity to exercise fully their condtitutiona rights in that environmen.

John W. Whitehead
President
The Rutherford Indtitute



Principles Governing Religion in the Public School

The Free Exercise Clause

TheFrst Amendment of the United States Congtitution providesthat “ Congressshal makenolaw . ..
prohibiting the free exercise [of rdigion].”* This provision iscommonly known as the Free Exercise Clause.
The Supreme Court has held that this measure safeguards dl religious beliefs but not dl the ways that
individuals might act on those beliefs.2 For example, the Supreme Court held that the Constitution protected
the right of 19™ Century Mormons to believe in polygamy but not the right to engage in that practice.3

The higtorical controversy surrounding the Free Exercise Clause centers on whether the state must
exempt individuasfrom laws or policiesthat conflict with their religious beliefs or smply treet religious people
on an equa foating with nonreligious people4 Until recently, the Supreme Court held that the Free Exercise
Clauserequiresthe government to accommodate religious personswhen state law or policy burdened rdigious
beliefsor actions.5 The government could refuse to accommodate such personsonly if protecting acompelling
government interest by the least redtrictive means avallable.6

In 1990, the Supreme Court adopted a different position on the parameters of the Free Exercise
Clause.7 In Employment Division v. Smith, the Court held that, as long as a government policy or law is
neutral and generdly gpplicable, the government need not accommodate religious people whose bdliefs conflict
with such policy or law.8 In other words, aslong as the state does not intend to discriminate againgt rdigious
people when it adopts alaw or palicy, the state does not offend the Free Exercise Clause.

The Smith approach differs drasticaly from the accommodation view of the Free Exercise Clause,
under which courts found condtitutiona violations even where the government action or policy created only
unintentiona or incidenta burdenson rdigiousbeliefs9  Under the Smith approach, however, burdens must
be direct and intentiona to amount to congtitutional problems.10

TheRise and Fall of the Religious Freedom Restoration Act

The Smith decision produced outrage among condtitutiond scholarsand religious liberty practitioners.
To bolgter religiousfreedom, Congress enacted the Religious Freedom Restoration Act (“RFRA™) in 1993.11

Until July 1997, this legidation reestablished the traditiona accommodation framework for evaluating Free

Exercise Clause cases. According to the statute, once an individua showsthat agovernment action or policy
burdens his religious beliefs, the government must demonstrate a compelling reason to judtify that burden.12
Otherwise, the state must accommodate religious persons.13

InJuly 1997, however, the Supreme Court struck down RFRA asit applied to state and local actions,
reasoning that Congress, in enecting the statute, had violated the separation of powers by attempting to
broaden the Free Exercise Clause beyond what the Supreme Court had interpreted in the First Amendment;
and that Congress had exceeded the scope of its enforcement power over the states under section 5 of the
Fourteenth Amendment when it enacted RFRA.14

The Free Speech Clause

The First Amendment aso providesthat “ Congress shal make no law . . . abridging free speech.” 15
Aswith many condiitutiond liberties, thisright is not absolute.16 This principle holds particularly truein the
public school context. Although the Supreme Court hasheld that neither teachers nor sudents shed their rights
when they enter the schoolhouse gate, 17 courts give school officias somelatitudein regulating free speech on



ther premises. Despite these limits, an increasing number of reigious students and teachers are successfully
invoking the Free Speech Clause to defend their religious freedom.

The Establishment Clause

Invariably, school adminigrators cite the Etablishment Clauseto judtify any interferencewith religious
speech or activity inthe public schools. Thiscondtitutiona measure providesthat “ Congressshdl makeno law
respecting an establishment of religion.” 18

Sincetheearly 1960s, when the United States Supreme Court decided the public school prayer cases,
widespread misconceptions have exised concerning the role of rdigion and rdigious activity in public
education. Often religious persons face discrimination or outright hostility in the public education system.
School officids have told individuds that they may not pray or talk about religion while in school, even by
themselves and on their own time. Supreme Court precedent, however, dictates otherwise.

Every United States Supreme Court decison condemning religious activity in public schools has
involved state-directed and state- ponsored rdigiousactivity. Whilethe Supreme Court has held that the state
may not prescribe religious activities, it has never ruled that individud religious expresson in public schoolsis
uncondtitutiona. Courts have expresdy acknowledged the difference between individua religious speech and
government-endorsed rdigious expresson: “[T]here is a crucid difference between government speech
endorsing religion, which the Establishment Clause forbids, and private speech endorsing rdigion, which the
Free Speech and Free Exercise Clauses protect.” 19

Government involvement in religion, however, raises concerns under the Establishment Clause. Courts
use the often criticized but never overruled test articulated in Lemon v. Kurtzman to determinewhether school
interaction with rligionis permissible 20 Under thisframework, aschool policy iscondtitutiond if it: (1) hasa
Secular purpose; (2) hasaprimary effect which neither advances nor inhibitsreligion; and (3) does not creste
an excessve entanglement with religion.21

The Supreme Court hasidentified only saven specific practices as uncongtitutional establishments of
reigion in public schools:

State-directed and required on-premises rdigious training22

State-directed and required prayer23

State-directed and required Bible reading24

State-directed and required posting of the Ten Commandments25

State-directed and authorized “ periods of slence’ for meditation and voluntary prayer, where
the legiddive intent isto promote or advance religion26

State-directed and required teaching of scientific creationisn27

7. State-sponsored prayer led by clergy or students at public high school graduation and
promotion ceremonies?8
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The Presidential Directive

Becausethe Supreme Court has struck down only seven practicesasimpermissblerdigiousactivity in
the public schools, there are many gray areaswith which school adminigtrators, teachers, parents, and students
must wrestle. Inan effort to minimize these clouded issues, the Clinton Adminigtration directed the Department
of Educetion to issue guidelines on religious activity in public schools to school superintendents across the
country.29



The Department of Education Guiddines addressed many of the problem areasfacing religious people
in the public schools. Unfortunately, there has not been any evidence to show that the Guidelines have
impacted the number of cases of religious discrimination in the public schools

Despite the good intentions underlying the Guiddines, they contain severa problems30 The
Guiddines fall to address several important issues such as the rights of teachers and the degrees to which
elementary and junior high school students can form religious clubs.

Mos importantly, the Guidedines do not have any legd effect, being smply atoal to guideindividuas
on theseissues. The Guiddines do not provide any legd shield for school administrators who follow them.

Consequently, it isimportant for school officids, teachers, sudents, and parentsto know the caselaw
that supports these guidelines. This booklet provides complete lega information on issues facing sudentsin
public schools. When used in conjunction with tools such as the Guiddines, this booklet will help foster a
better understanding of religiousfreedom in the public schoolsand, asaresult, allow sudentsto exercisetheir
rightsfully in that environment.

RIGHTSOF STUDENTS

Free Speech and Expression

The Supreme Court first applied the Free Speech Clause of the First Amendment to public school
gdudentsin West Virginia State Board of Education v. Barnette31 The Court held that public school
sudents have a First Amendment right “to be free from ideologica indoctrination.” 32

Severd decades|ater, the Supreme Court, in atrilogy of cases, established the current framework for
courts to use in evauating free speech cases in the public schools. Courts have divided student speech into
three categories. (1) “vulgar, lewd, obscene, and plainly offensive speech”; (2) school- sponsored speech; and
(3) dl other student speech.33

Vulgar, Lewd, Obscene, and Plainly Offensive Speech

Asone court has noted, “ school officias may suppress speech that isvulgar, lewd, obscene, or plainly
offendve without a showing that such speech occurred during a school-sponsored event or threatened to
‘ubgtantidly interfere with [the school’ 5| work.” 34 Bethel School District No. 403 v. Fraser suppliesthe
gppropriate standard for vulgar, lewd, obscene, and plainly offensive speech.35.

In Fraser, the Supreme Court stated that “[t]he undoubted freedom to advocate unpopular and
controversid viewsin schools and classrooms must be bal anced againgt the society’ scountervailing interestin
teaching students the boundaries of socialy accepted behavior.” 36 The Court found that “[t]he schools, as
ingruments of the sate, may determinethat the essentia lessons of civil, mature conduct cannot beconveyedin
aschool that tolerateslewd, indecent, or offensve speech and conduct.” 37 The Court recognized that whileit
had given adults subgtantia freedom to engagein plainly offensive speech, it would not afford thet same latitude
to students in the public schools.38

Courts are congtantly defining the boundaries of decency. However, one court has recently held that
“[s]peech need not be sexua to be prohibited by school officials, speech that is merdly lewd, indecent, or
offengveis subject to limitation.”39 The age of the students dso should factor into a court’s eva uation.40

School-Sponsor ed Speech



This category involves speech or expressive activity that “students, parents and members of the public
might reasonably perceive to bear theimprimatur of the school.”41 Such speech includes school- sponsored
publications, theatrica productions, and school eections.42

In these cases, schools have subgtantia latitude in regulating student expresson.43 Federa courts
must “defer to [any] school decisonto ‘ disassociateitself” from speech that areasonable person would view
as bearing the imprimatur of the school”44 as long as that decison is “reasonably related to legitimate
pedagogica concerns.”45 In the congtitutional scheme, most school decisions eaeslly satisfy this standard.

All Other Student Speech

Tinker v. Des Moines | ndependent School District46 governs student speech that fallsin neither of
the above categories. Tinker gpplies to cases “addresging] the educators ability to slence a sudent’s
expression that happens to occur on the school premises.” 47

Under thisframework, the Congtitution guarantees astudent’ sfreedom of expressonin public schools
if thespeech doesnat: (1) materialy and substantidly interfere with the requirements of gppropriate discipline
in the operation of the schools; or (2) invade or collide with the rights of others.48

Schoolsmust offer more than just mere specul ation that adisturbance will occur asevidenceto judtify
any interference with this type of student speech.49 The Firsdt Amendment prohibits schools from banning
student expresson simply “because of an undifferentiated fear or gpprehension of disturbance.”50 School
officiasaso must show morethan adesireto avoid possible“ discomfort and unpleasantness’ accompanying a
viewpoint.51

Determining whether student expression invades or collides with the rights of others is sometimes
difficult.52 Evidence that other students objected to the speech is by itsdf insufficient to judtify banning
expresson under Tinker.53 If courts were to accept that evidence, “absent any further judtification, the
officias would have alicense to prohibit virtualy every type of expression.”54

In addition, according to one federd district court, a school policy prohibiting attire that depicts
messages that harass other students does not survive the Tinker test.55 The court found that the policy
attemptsto regulate “ the content of speech, not . . . itspotentid for disruption.” 56 The court noted that under
the schoal’ s policy astudent could not wear aT-shirt that bore adepiction objecting to homosexudity because
it would demean his homosexud classmates57 While the court recognized that the school wanted to teach
studentsto tolerate different races, ethnic backgrounds, sexes, and sexua orientations, it could not ban speech
amply becauseit conflictswith thisobjective.58 The court stated that schoolscross*the‘ condtitutiond line. .
. when, instead of merely teaching, the educators demand that students express agreement with the educator’ s
vaues'”59

Religious Expression: An Overview

Both the Free Exercise Clause and the Free Speech Clause safeguard religious speech.60 In recent
years, courts, using afree speech framework, have cons stently held that public school authoritiesmust protect
religious expresson to the same degree as nonrdigious expresson.61 To prohibit the expresson of a
particular opinion because of itsreligious nature would “ strike a the very core of first amendment vaues.” 62

Many schools use the Establishment Clause to defend regulating student religious expresson.63 The
Egtablishment Clause, however, places a limitation on government power, not on individud rights64
Nevertheless, school officidsinevitably maintain that most studentslack the maturity necessary to distinguish
between government- sponsored and student-initiated religious expresson.65



Courts have been reluctant to accept thisargument. They generaly agreethat a content-neutrd policy
for expressve activity eiminates Establishment Clause concerns.66 Asonefedera court has stated, “ignorant
bystanders cannot make censorship legitimate. . . . Schools may explain that they do not endorse speech by
permittingit. If pupilsdo not comprehend so smplealesson, then onewonderswhether . . . schoolscan teach
anything at dl. Free speech, free exercise, and the ban on establishment are quite compatible when the
government remains neutral and educates the public about the reasons.” 67

Allowing exhaudtive free expresson in dementary and junior high schools troubles some courts and
school officids68 Yet other courts have hdd that “nothing in the first amendment postpones the right of
religious speech until high school.” 69

Barring or redtricting student- initiated rdigiousexpresson in public schoolsaso has sgnificant “ chilling
effects’ on students First Amendment rights.70 The Supreme Court has stated that such bans prefer those
who bdlievein no religion over thosewho arerdligious.71 Inarecent decision, the Supreme Court reiterated
this principle and held that the Congtitution mandates that government treet religious speech the same as
nonreligious speech.72 “[N]o arm of government may discriminate against religious speech when speech on
other subjectsis permitted in the same place a the sametime.” 73

Religious Expression in the Classroom

A growing area of controversy involvesreigious expression in the classroom. These casestypicaly
arise when an educator, for example, asks each student to draw a picture of something that makeshim or her
happy and a sudent sketches a church, drawing a reprimand from the teacher for bringing rdigion into the
classroom. Congtitutionad common sense suggests that such action on the teacher’ s part is uncongtitutiond.
Even the Department of Education Guiddines state that “ sudents may expresstheir beliefsabout religioninthe
form of homework, artwork, and other written and ord assgnments free of discrimination based on the
religious content of their submissons” 74

For the courts, however, thisissue is not so clear-cut. In DeNooyer v. Livonia Public Schools, 75
for example, afedera digtrict court held that aschool could prohibit astudent from showing avideo of herself
sanging a religious song during a “show and tell” period.76 The court noted tha the school’s ban was
reasonablefor two reasons. Firg, the student wanted to use avideo, and the teacher did not allow studentsto
usevideosfor their presentations.77 Most importantly, however, the court based itsruling on the necessity for
the school to protect the sudent’ s classmatesfrom potentidly offensverdigiousdiscussion.78 Thecourt used
this reasoning even though the school had previoudy allowed astudent to discussaMenorahin class.79 The
Sixth Circuit Court of Appeds upheld the lower court’s ruling,80 and the United States Supreme Court
refused to hear the student’ s appeal .81

In another case, Settle v. Dickson County School Board,82 the Sixth Circuit Court of Appeds
issued asmilar ruling. In response to aschool assgnment to write aresearch paper on atopic that would be
“interesting, researchable and decent,” a student chose to do her paper on “A Scientific and Historica
Approach to Jesus Christ.”83 The teacher rgjected this topic and offered many reasons for her decision,
severd of which focused on the religious nature of the report.84 The court held that al of the teacher’s
reasons fell within “the broad leeway of teachers to determine the curriculum and the grades awarded to
students.” 85 The Supreme Court refused to review this decison.86

The Third Circuit Court of Appedls split evenly over whether agrade-school teacher infringed on the
Firs Amendment rights of a student who wanted to read the Biblica story of Jacob and Esau, in spite of the
fact that there was no mention of God or religious themes in the story.87 The court let stand a lower court



ruling that theright of aschool to direct the content of classroom discussion required only that the teacher have
a legitimate, nondiscriminatory reason for excluding the viewpoint, and that the desire to avoid divisive or
potentidly offensve reigious content sufficed.88

Until the Supreme Court clarifiesthisareaof condtitutiond law, these conflicting lower court rulingsare
the law within the states over which the respective courts have jurisdiction.89 Other federd appellate courts
have not issued rulingsinvolving students' religious speech in the classroom.90

Because expresson in the classroom typicdly falls under the “school-sponsored” category, schools
probably would only haveto offer areasonable judtification for any restrictions on such speech and show that
they have not based their restrictions on a desireto suppressaparticular point of view.91 Unfortunately, this
reasonableness standard is fairly easy for schools to satisfy because courts typicaly defer to the school’s
judgment on curriculumissues 92 Consequently, some students may have difficultiesexpressng their rdigious
viewsin the dlassroom even though mogt atorneys agreetha sudentsmay engegeinreligiousexpressoninthe
classroom when such speech is relevant to the subject matter being taught.

Digribution of ReligiousLiterature

The First Amendment guarantees students the right to distribute literature in a peaceful manner93 as
long as the materids are not “libel ous, obscene, disruptive of schoal activities, or likely to create substantial
disorder, or which invade the rights of others.”94 This congtitutiona protection extendsto the distribution of
religious literature. 95

Courts have split over the gppropriate standard to evauate distribution of religious literature cases.
Some courts have placed such speech in the school- ponsored category even though schools have nothing to
do with this type of expresson.96 In other chalenges to school redtrictions on digtribution of religious
pamphlets, courts have applied the Tinker standard.97

Regardless of their method of analyss, however, courts have treated school efforts to ban such
conduct unfavorably.98 In Hedges v. Wauconda Community Unit School District,99 for example, the
Seventh Circuit Court of Appeals struck down a school policy banning digtribution of proselytory religious
materia and prohibiting any religious speech that might creete the gppearance of school sponsorship.

Courts have regjected Establishment Clause defenses to categorica bans like the one in Wauconda.
They maintain that a content-neutral policy dlowing the digtribution of dl legflets in high schools stidfies
Establishment Clause concerns. 100 In addition, student digtribution of religiousliterature represents privateand
not government conduct. One federa court summarized this principle:

Clearly, smply because student speech occurs on school property does not make it government

supported. It isundisputed in this case that the students are not government actors, are not acting in

concert with the government, and do not seek school cooperation or assistance with their speech.

Accordingly, the Establishment Clause smply is not implicated.101

Further, schools cannot curtail student speech Smply to gppear neutra intheareaof religion.102 As
one court has sated, “[s]tudents therefore may hand out literature even if recipients would misunderstand its
provenance. The school’ s proper responseisto educate the audience rather than squelch the speaker.” 103

However, schoolsmay place reasonabletime, manner, and place restrictionson distribution aslong as
the palicy isreasonable and applies evenhandedly to dl typesof literature.104 According to courts, “[w]hen,
where, and how children can distribute literature in aschool isfor educators, not judges, to decide ‘ provided
[such choices] are not arbitrary or whimsica.”” 105 One court has held reasonableapolicy that requires”the



student and the principa to determine ‘ cooperatively’ an gppropriate time and place for the distribution.” 106
That same court aso upheld the portion of the school’s policy that required a disclamer as a reasonable
restriction.107

Courts have failed to produce a uniform rule regarding policies that require students to obtain prior
approva before digtributing leaflets. The Seventh Circuit Court of Appeds held that such a palicy in the
elementary schools was condtitutional.108 The court held that the school had an interest in ensuring that
obscene, vulgar, and racidly and religioudy bigoted materid did not reachits students.109 Schoals, however,
must establish a reasonable prescreening process to avoid Free Speech violations.110

Severd other courts, however, have struck down prior approva policies 111 TheNinth Circuit ruled
uncondtitutional apolicy that required prior review of non-school- sponsored speech.112 The Court held that
schools cannot require prior gpprova for such speech “on the basis of undifferentiated fears of possble
disturbances or embarrassment to school officids”113 A federd digtrict court ruled unconditutiona an
elementary school’ s palicy that required prior gpprova of both religious and non-rdigious literature. 114

Freedom of Association

The Supreme Court has recognized an inherent generd freedom of association within the First
Amendment.115 The Supreme Court has acknowledged two types of association: private and
expressive.116

Thefreedom of private association safeguards” an individua’ schoiceto enter into and maintain certain
intimate or private relationships’ from unwarranted government intruson.117 Such associations include
marriage, child-rearing, and relationships that “presuppose ‘deep attachments and commitments to the
necessxily few other individua swith whom one shares not only aspecid community of thoughts, experiences,
and bdliefs but dso didtinctively personal aspects of one' slife’” 118

Thefreedom of expressve association alows*“individua s to associate for the purpose of engagingin
protected speech or religiousactivities.” 119 The Court hasheld that *[t]he Congtitution guarantees freedom of
associdion of this kind as an indispensable means of preserving other individua liberties”120 Students
mesting for areligious club would fal under this category.

Right to Know

A plurdity of the Supreme Court has held that the right to know isan“ inherent corollary of theright of
free speech.” 121 The plurdity held that sSudents have the right “to inquire, to sSudy and to evauate, to gain
new maturity and understanding.” 122

Courts, however, treat this right differently depending on the context. For example, courtstypically
disfavor school attemptsto restrict student accessto materials.123 These cases generdly arise when schools
seek to remove controversid booksfromtherr libraries. In Board of Education v. Pico,124 a plurdity of the
United States Supreme Court held that school administrators cannot remove books from the library “smply
because they didike theideas contained in those books and seek by their removal to ‘ prescribe what shal be
orthodox in palitics, nationdism, religion, or other matters of opinion.’” 125

Although plurdity opinions of the Supreme Court do not serve as binding precedent, most courts
examining Smilar fact patterns use thePi co plurdity astheir chief guiddine. Under Pico, aschool’ sunderlying
motivation for removing books should be the focus of any judicid inquiry.126 If schools remove books
because of their “ pervasively vulgar content” or unsuitable educationa nature, courtswill find their motivation
condtitutiond.127 If school officids remove abook smply because they persondly disapprove of it, courts



will find the remova uncondtitutiond.128 School officids who fail to follow established policy for removing
books provide evidence of an improper motive, 129 and courts will look unfavorably on such decisonsin
order to safeguard the students’ right to know.

Courtsuse adifferent standard of review for schools curriculum decisions.130 The Seventh Circuit
Court of Appedshashedd that sudents questioning thelegdity of curriculum decisonsmust “crossardatively
high threshold before entering upon the field of a condtitutiona claim suitable for federd court litigation.” 131
Courtstypicaly defer to school judgment in these matters.132 For example, afedera district court upheld a
school’s decision not to add the film Schindler’s List to its curriculum because of its R rating.133 The
Eleventh Circuit Court of Apped sfound congtitutionad aschool’ sdecision to stop using atextbook because of
itsvulgar nature.134

However, this deferentid position does not invariably produce victories for schools. In Pratt v.
Independent School District No. 831, the Eighth Circuit Court of Appedsinvaidated aschool’ sdecisonto
remove afilm fromits curriculum.135 The court noted that dthough schools enjoy substantid discretionin
curriculum matters, they do not have an absol ute right to remove materidsfrom their curricula. 136 The court
struck down the school’ sremova of the film because the school’ sadministrators based their decison on their
own persond vaues, not on the violent content of the film.137

EQUAL ACCESS
Accessto Facilities

The University Setting

InWidmar v. Vincent the Supreme Court established the principle of equal accessto facilitiesinthe
univergty context.138 There, the Court held that a university must dlow areligious student group accessto
facilities on the same bass as dl other groups.  Although the university argued that denying religious student
groups access avoided problems under the Establishment Clause, the Supreme Court rgjected that
argument.139 According to the Court, an open forum available to rdigious and nonreligious sudent groups
removes any Establishment Clause problems.140

The Equal Access Act and Secondary School Students

In 1984 Congress enacted thefederd Equa AccessAct (EAA) to protect thereligiousrights of public
school sudents.141 The EAA requires schoolsto grant religious student groupsthe samerightsand privileges
as nonreligious student groups.142 The EAA, however, gpplies only to schools that satisfy three basic
conditions.

Firgt, the school must have created a“limited open forum.” 143 Under the EAA alimited open forum
evolveswhen aschool permits*one or more noncurriculum related student groupsto meet on school premises
during noningructiona time.” 144 Thekey phrases|eft for courtsto define are“ noncurriculum related student
groups’ and “noningructiond time.”

The Supreme Court has defined a “noncurriculum related student group” as “any studert group that
doesnot directly relate to the body of courses offered by the school.” 145 According to one appdlate court,
such groups do not have to be student-initiated.146

The Ninth Circuit Court of Appeds consdered the meaning of “noningructiond time.”147 A
Cdiforniaschool argued that lunch timewasnot “ noningructiond time” under the EAA and that it did not have



to dlow religious clubs to meet during that period. The court, however, noted that the plain language of the
statute made clear that when a school interrupts classroom ingtruction for a lunch period, it has created
noningructiond time.148

Schoal officids have the choice whether or not to permit noncurriculum related student groupsto meet
during noningtructiond time, 149 but oncethey give even one such group permission to meet, school authorities
open theforum. Within the open forum, the school cannot discriminate againgt any student group based on the
religious, political, or philosophical content of the group’s speech.150

In addition, the EAA applies only to public secondary schools and does not discussrdigious clubsin
primary schools 151 The EAA gives each state the discretion to define the grade level s encompassed within
the definition of “secondary school.”

Hndly, only public secondary schools thet receive federd funding are subject to the EAA.152

Employees or agents of the school may be present at “religious meetings only in a non- participatory
capacity.” 153 Teachersor other school employees may attend meetingsto keep order or for other custodial
purposes.154  According to the EAA, no school or government official may promote, lead, or participatein
any sudent meeting in the school’ s limited public forum.155

The Supreme Court, in Board of Education of Westside Comm. Schoolsv. Mergens, held that the
EAA does not violate the federal Condtitution’s Establishment Clause.156 Y et, some schools have resisted
submitting to thisfedera statute’smandate.157 For example, some schools have inssted that theEAA does
not override any conflicting state law provisons on thisissue.158 However, in Garnett v. Renton School
District,159 the Ninth Circuit Court of Appeas held that Congress intended, through the EAA, to “ provide
religious student groups a federd right,” and schools must ether permit such groups to meet or pay the
consequences—Iaoss of federd funding.160

Unfortunately, some public schools have decided to diminatedl noncurricular sudent organizationsto
avoid the requirements of the EAA.161 Such actions represent attempts to circumvent the purpose of the
EAA.162 However, “[w]hilethat option may be antithetical to progressive concepts of education, that cost,
like the regjection of federd funds, isthe burden that Congressimposed on schoal digtrictsthat do not wishto
dlow religious and other student groups equa accessto their facilities” 163 Schools cannot close aforum to
noncurricular sudent clubs in order to prohibit certain clubs from meeting because of their content, eg.
religious clubs.164

The purpose of the EAA isplain: equal accessto school facilitiesfor religious sudent clubs. Schools
must do more than merely dlow student rdligious clubs to meet informaly; the EAA demands officid
recognition.165 If other student clubs have “access to the school newspaper, bulletin boards, the public
address system, and theannua Club Fair,” student religious clubs aso must have such access. 166 According
to one court, “‘it does not behoove a school board, or any court for that matter, to disregard a law duly
enacted by a democraticaly dected Congress and upheld by the highest court of the land.’” 167 The same
court rejected aschool’ seffortsto “‘ search the Act and scour the language of Mergensitsdf for loopholesthet
would dlow it to continue discriminating againgt voluntary religious groups.’” 168

While the Equa Access Act benefits student religious groups, a Second Circuit Court of Appedls
decison indicates that equal access may sometimes exact a price. InHsu v. Roslyn Union Free School
District No. 3, **° the gppell ate court considered whether aschool could refuseto recognize astudent religious
group that refused to comply with the school’s nondiscrimination policy.170 The school maintained a
nondiscrimination policy that prohibitsal student groupsfrom discriminating againgt individuasbecause of their
race, color, creed, sex, nationa origin, marital status, or disability.171 A student religiousgroup indicated that



it could not comply with that policy because it required its officers to be Christians.172 Consequently, the
school gtated that it would not recognize the student group unless it removed that retriction from its by-
laws.173

The court ruled that “[u]nder the Equal AccessAct, the [group] may try to preserve the content of the
religious speech a their meetings by discriminating in a way that ensures that the Club’s leaders will be
committed to both its cause and a particular type of expresson.” 174 The court stated that “just as a secular
club may protect its character by restricting eigibility for leadership to those who show themsalves committed
to the cause, the [rdigious group] may protect their ability to hold Chrigtian Bible meetings by including the
leadership provison in the club’s condtitution.” 175

On equdlity grounds, however, the court held that the religious group could not require al leedersto
satisfy the Chrigtian criterion. The court found that because a non Christian could adequately carry out the
duties of two postions—Secretary and Activities Coordinator—the student group could not require their
holdersto be Christians.176 The court found thisholding necessary in order to treet religious groupsthe same
as nonrdigious groups.

Equal Accessin Junior High and Elementary Schools

The EAA, as dated above, does not gpply to junior high or elementary schools.177 Consequently,
sudentsin those schools must rely on the Congtitution to protect their right to meet asreligious clubs on school
grounds.

Courts have acknowledged that the Condtitution does not require sudentsto postpone exercising their
rights until high school,178 but they are divided over the breadth of these rights in pre-secondary schools.
Some courts, for ingance, have placed serious limitations on the rights of dementary sudentsin particular to
have religious clubs on school premises.179 For example, in Quappe v. Endry, the court held that aschool
could prohibit an eementary rdigious club from meeting immediately before school and instead require that it
meet in the evening.180 A federd didrict court, however, recently held that € ementary school students could
attend a before school devotiona meseting aslong asthey had parental consent.181

Asfor junior high schools, the Eighth Circuit Court of Apped's, in Good News/Good Sports Club, et.
al v. The School District of the City of Ladue,182 held that a student-led junior high school group, the
Good News'Good Sports Club, had a congtitutiond right to meet at a public middlie school. Asin Widmar,
the court used forum analysisto rule that students had a First Amendment right to access, and that the school
digtrict had engaged in uncondtitutiond viewpoint discriminaion by excluding the Bible dub while dlowing
other clubsto meet. Inresponseto the clam that junior high school studentslack the maturity to discernthat a
schoal is not sponsoring such religious clubs by permitting them to meet, one court has said that “ignorant
bystanders cannot make censorship legitimate . . . Schools may explain that they do not endorse speech by
permittingit. If pupilsdo not comprehend so smplealesson, then onewonderswhether . . . schoolscanteach
anythingat dl.” 183 In Good News Club v. Milford Central School, the Supreme Court held that aChrigtian
youth club for grades K through 8 must be permitted to meet in a public schoal building after the end of the
school day, since the club’s meetings condtituted “mord indruction” like the ingruction provided by other
youth organizations that were dlowed to meet, such asthe Boy Scouts and 4-H club.184

Accessto Funding
Eleven years after it first addressed the equal access to facilities question, the Supreme Court
consdered the next equal accessissue: whether schools must give religious groups equa access to funding.



InRosenberger et al. v. Rector and Visitors of University of Virginia,185the Supreme Court held
that under the Condtitution, rdigious and nonreligious student groups had the right of equa access to the
school’s student activity fund.  Rosenberger semmed from the Univergity of Virginia's decison to deny
funding from its student activity fund to a Christian student newspaper because of the publication’s religious
perspective.186 In a 5-4 decigon, the Court held that denying funding violated the sudents' right of free
gpeech and that the University would not viol ate the Establishment Clause by granting funds. Initsandysis, the
Court equated apublic university’ sstudent activitiesfund with one of its meeting rooms. 187 According to the
Court, the principles of equa access therefore gpply to both Stuations and require that public universities
apply the same funding palicies to religious and nonreligious student publications.188

Rosenberger’s exact reach is uncertain.189 Following the forum andys's under the Rosenberger
decison, however, dl public universties should fund secular and nonsecular student groupson an equd basisin
the same manner as they provide dl groups access to university facilities 190

Prayer in Public Schools

Students may, of course, pray privately over their lunch, before atest or in any number of Stuations
that may arise during the normal course of aschool day. Schools, however, may not direct prayer. For more
detalled information concerning sudents right of religious expresson on campus, please consult The
Rutherford Indtitute’ s publication Baccal aur eate Servicesfor information on rdigiousgraduation sarvices, and
“ See You at the Pole” for information on the annua “See You at the Pole’ and related events.

Conclusion

The classroom isamarketplace of ideas. Thus, aslong as materid isage-appropriate, relevant to the
subject matter being taught, and presented objectively, school authorities should preserve the marketplace
concept and maintain the freedoms essentid to a proper adminigtration of the education system.

Weliveinanation today where young men and women are exposed to agrest amount of information
and, asaresult, are maturing at amuch earlier age. Thetime has passed whereit can be vdidly argued that the
young must be shielded from viewpoints different than their own. Insteed, they must be provided with an
adequate education, which they may use to confront aworld that demands informed judgment and educated
decisons.

One effective way to provide such an education isto dlow the freedom of reigious expressonin the
public schools. Granting this freedom provides ameans not only to achieve important educational objectives,
but to preserve precious and ancient liberties.
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